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July 1, 1973—June 30, 1974 


Leaves of absence. (See LEAVES OF ABSENCE) 


(DMINISTRATIVE DETERMINATIONS 
Arbitrary and capricious 
Standard of proof 
Under IFB for food services for 1 year with two 1-year options that was 
restricted to small business concerns, award of contract without referring 
the nonresponsibility of four low bidders to SBA under certificate of 
competency procedures because of urgency of procurement was proper 
determination under ASPR 1-705.4(c) (iv). However, refusal of adminis- 
trative agency to attend informal conference on protest held pursuant 
to sec. 20.9 of Interim Bid Protest Procedures and Standards is policy 
that should be reconsidered. Furthermore, U.S. GAO will not substitute 
its judgment in matter for that of contracting officer unless it is shown 
by convincing evidence of record that finding of nonresponsibility was 
arbitrary, capricious, or not based on substantial evidence 
Although defaults or unsatisfactory performance under prior contracts 
are for consideration in determining bidder responsibility under IFB to 
furnish field desks, in view of favorable preaward surveys and satisfactory 
performance under current contracts, U.S. GAO will not question 
contracting officer’s determination that bidders selected for contract 
awards are responsible. Furthermore, responsibility is a question of fact 
to be determined by contracting officer and necessarily involves exercise 
of considerable range of discretion and, therefore, determinations of 
responsibility should be accepted where there is no convincing evidence 
that determination was abitrary, capricious or not based on substantial 
evidence 
Conclusiveness 
Contracts 
Disputes 
Fact v. law questions 
Where there is no dispute as to facts, but rather question raiséd is one 
of law—that is whether contract came into existence—it is not inappro- 
priate for GAO to consider protest of contractor alleged to have defaulted 
under contract awarded by AF, notwithstanding contractor also appealed 
contracting officer’s determination to terminate alleged contract for 
default to Armed Services Board of Contract Appeals 
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ADMINISTRATIVE DETERMINATIONS—Continued 

Conclusiveness—Continued 

Corporations 

Claim of Federal National Mortgage Assn. (FNMA) against Federal 
Housing Admin. (FHA) of Dept. of HUD for handling, as successor 
mortgagee, adjustments necessitated by conversion from insurance for 
housing for moderate income and displaced families under sec. 221 (d) (3) 
of National Housing Act, as amended, to insurance for rental and coopera- 
tive housing for lower income families under sec. 223 of act may not be 
considered by U.S. GAO for the FHA while not specifically chartered as 
corporation is defined in Government Corporation Control Act (31 U.S.C. 
846) as “wholly owned Govt. corporation,’’ and as Govt. corporations 
are authorized to settle their own claims or to have their financial 
transactions treated as final, GAO is without authority to determine 
FNMA’s entitlement to handling charges claimed___.-...---_-------- 


Per diem, travel expenses, etc. 

Administrative determination that criteria established by sec. 7 of 
Standardized Government Travel Regs. and par. C8151-8154 of Joint 
Travel Regs. providing for payment of actual expenses prescribed by 
5 U.S.C. 5702 had not been satisfied and, therefore, employees on tempo- 
rary duty in support of disaster recovery operations in areas damaged 
by Hurricane Agnes in 1972 were not entitled to reimbursement on 
basis of actual expenses is a determination thet may not be set aside in 
absence of evidence it was not made in accordance with governing law 
and regulations, or that it was arbitrary or capricious. Authorization for 
payment of actual expenses does not create entitlement to expenses since 
approval was outside scope of official’s authority and those dealing with 
Govt. personnel are deemed to have notice of limitations on authority____ 


Propriety 

Under IFB for food services for 1 year with two 1-year options that 
was restricted to small business concerns, award of contract without refer- 
ring to nonresponsibility of four low bidders to SBA under certificate of 
competency procedures because of urgency of procurement was proper 
determination under ASPR 1-705.4(c) (iv). However, refusal of admin- 
istrative agency to attend informal conference on protest held pursuant 
to sec. 20.9 of Interim Bid Protest Procedures and Standards is policy 
that should be reconsidered. Furthermore, U.S. GAO will not substi- 
tute its judgment in matter for that of contracting officer unless it is 
shown by convincing evidence of record that finding of nonresponsibility 
was arbitrary, capricious, or not based on substantial evidence--_-_------- 


ADMINISTRATIVE ERRORS 

Civilian personnel 

Salary rates 

Employee whose promotion was delayed as result of President’s freeze 
on promotions and administrative delay in perfecting promotion recom- 
mendation due to erroneous view that promotion could not be made until 
freeze was lifted is not entitled to retroactive promotion pursuant to rec- 
ommendation of Grievance ]ixaminer because error involved was mis- 
interpretation of instructions and the type of administrative error which 
will permit retroactive promotion is an error which involves ministerial 
action not accomplished through inadvertence or failure to implement 
mandatory provisions of laws and regulations. -.......-..-.---------- 


Page 


338 


11 


434 
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Page ADVERTISING Page 
Advertising v. negotiation 
Negotiation propriety 
Although deletion of total set-aside for small-business ‘concerns from 
IFB for hamsters without verification of potential bidders’ intentions 
will not be questioned in view of concurrence of SBA representative to 
deletion, it is recommended that in future procurements decisions to make 
or delete total set-aside be carefully considered, potential sources. of 
small business interest be thoroughly investigated, and basis of deter- 
mination be fully explained and documented. Furthermore, discarding all 
bids under amended invitation that deleted set-aside and negotiation of 
procurement under 41 U.S.C. 252(c)(10) were improper actions since 
deviations in three bids received affected bidder responsibility and not bid 
responsiveness. However, negotiations currently being conducted may be 
338 continued as needs of contracting agency have changed since opening 
of bids and use of negotiations will not negate maximum possible compe- 
tition which advertised procurements attempt to further__._...-__.._-- 221 
Where procurement records for purchase of refuse collection trucks 
and related equipment under invitations for bids reveal past problems 
in securing competition both because of existence of patents and inclu- 
sion of patent indemnification clause, needs of procurement agency may 
be obtained under negotiating authority in 10 U.S.C. 2304(a)(10) if it 
appears likely that persons or firms other than patent holder who are 
capable of performing in accordance with Govt.’s specifications would 
not presently be interested in submitting bids_____.-122..-222222--222 270 


Specifications availability 
Contention after contract award that it was not impossible to draft 
11 specifications for procurement of airport surveillance radar equipment 
and that procurement should have been formally advertised rather than 
negotiated under 41 U.S.C. 252(c)(10) is an allegation of an impropriety 
in solicitation that was apparent prior to date for receipt of proposals, 
and protest not having been filed under U.S. General Accounting Office 
Interim Bid Protest Procedures and Standards prior to closing date for 
receipt of proposals to permit remedial action was untimely filed, particu- 
larly in view of fact protestant was uniquely qualified to call procuring 
agency’s attention to reasons why it believed it was not impossible to 


draft adequate specifications. _._.. 2.0122 o leek eel lll 5 
; AGENCY 
Common law rule 
34 In determining existence of employer-employee relationship between 
retired member and foreign Govt. or instrumentality thereof, common 


law rules of agency will be applied in order to determine whether such 
instrumentality has right to control and direct employee in performance 
of his work and manner in which work is to be done_____...-.-.-------- 753 


AGENTS 

Government 

Government liability for acts beyond authority 

Civilian personnel matters 

Administrative determination that criteria established by sec. 7 of 
Standardized Government Travel Regs. and par. C8151-8154 of Joint 
Travel Regs. providing for payment of actual expenses prescribed by 

6 
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AGENTS—Continued 
Government—Continued 
Government liability for acts beyond authority—Continued 
Civilian personnel matters—Continued 
5 U.S.C. 5702 had not been satisfied and, therefore, employees on tem- 
porary duty in support of disaster recovery operations in areas damaged 
by Hurricane Agnes in 1972 were not entitled to reimbursement on basis 
of actual expenses is a determination that may not be set aside in absence 
of evidence it was not made in accordance with governing law and 
regulations, or that it was arbitrary or capricious. Authorization for pay- 
ment of actual expenses does not create entitlement to expenses since 
approval was outside scope of official’s authority and those dealing with 
Govt. personnel are deemed to have notice of limitations on authority _ ___ ll 


Erroneous information : 

National Labor Relations Board (Board) may not use appropriated 
funds to pay claims for monies mistakenly deducted from backpay award 
to two discriminatees due to erroneous instructions of Board agent, 
since in absence of specific statutory authority U.S. is not liable for 
negligent or erroneous acts of its officers, agents, or employees committed 
in performance of official duties, but may pay discriminatees such 
amounts as Board may collect from employer. B-134763, Feb. 14, 1958, 
overruled 


AGRICULTURE DEPARTMENT 


Commodity Credit Corporation. (See COMMODITY CREDIT CORPORA- 
TION) 


Forest Service 
Roads and trails 
Appropriation availability for closing, etc. 
Funds appropriated or made available to Forest Service for construc- 
tion and maintenance of forest roads and trails to carry out provisions of 
23 U.S.C. 205 and 16 U.S.C. 501 may not be used to close such roads 
and trails or return them to natural state for pursuant to 31 U.S.C. 628 
appropriations are required to be applied solely to objects for which they 
are made unless otherwise provided by law, and according to definitions 
of ‘‘construction” and ‘‘maintenance” in 23 U.S.C. 101(a), legislative 
purpose of both 23 U.S.C. 205(a) and 16 U.S.C. 501 pertains to devel- 
opment and preservation of forest roads and trails and not to their 
liquidation. Hence, road funds may not be used to return abandoned road 
sites to their natural state_-_._..__-- Fi tal a a al a Ee ee 








Loans 

Farm operating loans limitation 

While language contained in Agriculture-Environmental and Con- 
sumer Protection Appropriation Act, 1974, that “loans may be insured, 
or made to be sold and insured * * * as follows: * * * operating loans; 
$350,000,000 * * *” would, standing alone, normally be construed as 
binding upon the Agriculture Dept. and establishing a limit upon amount 
of loans, legislative history indicates that amount specified was not 
intended to be a limitation 
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AIRCRAFT 

Use by officers and employees 

Procurement of services by GSA 

Procurement by GSA of chartered aircraft or blocked space on regularly 
scheduled aircraft prior to reimbursement by using Govt. agencies may 
be financed from General Supply Fund established by sec. 109(a) of 
Federal Property and Administrative Services Act of 1949, as amended, 
40 U.S.C. 756(a), for purpose of “procuring * * * nonpersonal services.” 
Although nothing in applicable statute or its legislative history precludes 
use of Fund to procure chartered aircraft and/or blocked space on air- 
craft, since proposed program will be a major departure from present 
practices it is recommended that plan be initiated as an experimental 
one of limited scope and duration to test feasibility and desirability of 
program, and that plan be disclosed to interested committees of Congress 
before proceeding with an extensive program of chartering aircraft 


AIRPORTS 

Federal aid 

Development rrojects 

Facilities use by Government 

Payment by civilian agency of landing fees assessed by Missoula 
County Airport Commission who had received Federal assistance under 
1946 Federal Airport Act is not prohibited since sec. 11(4) of act only 
exempted military aircraft from paying landing and take-off fees, and 
then only if use of facilities was not substantial. Furthermore, Commission 
received no Federal assistance under 1970 Airport and Airway Develop- 
ment Act, sec. 18(5) of which replaced sec. 11(4) of 1946 act to exempt 
all Govt. aircraft from paying for use of airport facilities developed with 
Federal financial assistance and to authorize, if use was substantial, 
payment of charge based on reasonable share, proportional to use, of cost 
of operating and maintaining facilities used 


ALASKA 
Trailer allowances 
Military personnel. (Sec TRAILER ALLOWANCES, Military personnel) 


ALASKA RAILROAD 

Leases 

Concessions 

Dining and club car 

Initial term of lease for operation of concession lapsed midway through 
agency’s 90-day termination notice required by lease, which also gives 
agency right to extend on year-to-year basis. Although lapse caused 
controversy concerning notice’s legal effect, agency termination is valid 
since notice provision is intended to give parties time to prepare for 
transition necessitated by termination and lessee’s continued operation 
of concession for duration of notice period despite lapse caused agency’s 
action to have the practical effect of providing necessary transition time- 


564-361 O - 75 - 13 
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ALLOWANCES 
Military personnel 
Dislocation allowance 
Members with dependents. (See TRANSPORTATION, Dependents, 
Military personnel, Dislocation allowance) 
Members without dependents 
Quarters not assigned 
Where at time of member’s permanent change of station, divorce 
action against member’s wife was pending in the court, and child was 
in legal custody of wife under temporary court order, member is entitled 
to dislocation allowance pursuant to 37 U.S.C. 407, as ‘“‘member without 
dependents” as defined by par. M9001-2, Vol. 1, Joint Travel Regs. 
(JTR), since he would not be entitled to travel expenses of his dependents 
for purpose of changing their place of residence under par. M7000-12, 
Vol. 1, JTR (now item 13), and he was not assigned Govt. quarters__-__ 
Excess living costs outside United States, etc. (See STATION ALLOW- 
ANCES, Military personnel, Excess living costs outside United States, 
etc.) 
Family separation allowances. (See FAMILY ALLOWANCES, Separation) 
Quarters allowance. (See QUARTERS ALLOWANCE) 
Subsistence. (See SUBSISTENCE ALLOWANCE) 
Subsistence allowance. (See SUBSISTENCE ALLOWANCE, Military 
personnel) 
Station allowances. (See STATION ALLOWANCES) 


APPOINTMENTS 

Presidential 

Confirmation 

Travel expenses 

National Credit Union Board Presidential appointee whose appoint- 
ment is subject to Senate confirmation may not be reimbursed expenses 
incurred to travel to Washington to appear before Senate Banking 
Committee in connection with his confirmation unless Administrator of 
National Credit Union Admin. determines appointee performed official 
business such as conferences with officials of Administration that were 
of substantial benefit to Administration and Administrator approves 
travel performed by nominee 


APPROPRIATIONS 

Authorization 

Deviations 

From amount in enabling act 

Where Foreign Assistance Act of 1973 earmarked $18 million for 
UNICEF while appropriation act earmarked only $15 million, the 
lesser figure is controlling, since from legislative histories it appears that 
in authorizing funding at higher level Congress did not intend to reduce 
funding of other international organizations and that lesser amount in 
appropriation act, representing the latest expression of Congress, was 
intended to constitute both maximum and minimum amount available 


for UNICEF 
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APPROPRIATIONS—Continued 

Availability 

Air-conditioning disabled veteran’s home 

Veterans Admin. funds appropriated for medical care of eligible 
veterans may be used to install central air-conditioning in home of 
disabled veteran who suffers body temperature impairment as there is 
no satisfactory alternative to treat him in noninstitutional setting, and 
installation of central air-conditioning—necessary for effective and 
economical treatment—is reasonably related to and essential to carry 
out purpose of appropriation to medically rehabilitate veteran in non- 
hospital setting to obviate need for hospital admission. Furthermore, 
general rule that appropriated funds may not be used for permanent 
improvements of private property in absence of specific legislative 
authority is not for application since improvement is for benefit of veteran 
SAILOR TRON CR a Pn a a a a hE et Rie er 


Construction, etc. 
Improvements 
Private property 

General rule prohibiting use of appropriated funds for permanent 
improvements of private property (5 Comp. Dec. 478) unless specifically 
authorized by law, and limited exception to that rule in sec. 322 of 
Economy Act (40 U.S.C. 278a) which, in effect, permits expenditures 
for alterations, repairs, and improvements of rented premises not in 
excess of 25 percent of first year’s rent is for application to proposed 
alteration, repairs, and improvement of permanent nature to premises 
rented for housing flight service stations and other air navigation 
facilities operated by FAA in connection with air control facilities since 
sec. 207(b) of Federal Aviation Act concerning establishment and opera- 
tion of air traffic control facilities does not constitute statutory authority 
for FAA to effect permanent improvements to private property without 
regard. to limitation in 40.U:S8.C. 278a_ 2 2-2 seb eecuses lee lees 


Court costs and attorney fees 
Suits against judicial officers and entities 

When Federal judge or other judicial officer, as well as judicial entity, 
is sued within scope of judicial duties and Dept. of Justice declines to 
provide legal representation, use of judiciary appropriations to pay 
litigation costs, including minimal fees to private attorneys where gra- 
tuitous representation is not available, is not precluded by 28 U.S.C. 
516-519 and 5 U.S.C. 3106. However, Administrative Office of the 
U.S. Courts should advise appropriate legislative and appropriations 
committees of Congress of its plans and estimated cost for implementa- 
tion of plans, and determination as to whether defense of judicial officer’s 
ruling or judicial body’s rule is in best interest of U.S. and necessary to 
carry out functions of judiciary should be made by Administrative 
Office of the U.S. Courts and not by defendant. Also, defense of Federal 
public defenders appointed under 18 U.S.C. 3006A(h) may be paid from 
appropriations provided for public defender service where other public 
defender attorneys are not available 
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APPROPRIATIONS—Continued 
Availability—Continued 
Dedication ceremonies 
Expenses 


Since holding of dedication ceremonies and laying of cornerstones 
connected with construction of public buildings and public works are 
traditional practices, costs of which are chargeable to appropriation 
for construction of building or works, expense of engraving and chrome 
plating of ceremonial shovel used in ground breaking ceremony would be 
reimbursable and chargeable in same manner as any reasonable expense 
incurred incident to cornerstone laying or dedication ceremony but for 
fact evidence has not been furnished as to who authorized the chrome 
plating and engraving of shovel; where shovel originated; subsequent use 
to be made of shovel; and why there was l-year lag between ground 
breaking ceremony and plating and engraving of shovel 


Erroneous deductions from backpay 
Unemployment compensation 


National Labor Relations Board (Board) may not use appropriated 
funds to pay claims for monies mistakenly deducted from backpay 
award to two discrimatees due to erroneous instructions of Board agent, 
since in absence of specific statutory authority U.S. is not liable for negli- 
gent or erroneous acts of its officers, agents, or employees committed in 
performance of official duties, but may pay discriminatees such amounts 
as Board may collect from employer. B—-134763, Feb. 14, 1958, over- 
a ar ne aN ae a 2 rere = 


Expenses incident to specific purposes 
Necessary expenses 


Cost of providing food to Federal Protective Services officers of GSA 
who were kept in readiness pursuant to 40 U.S.C. 318 in connection with 
unauthorized occupation of Bureau of Indian Affairs building is reimburs- 
able on basis of emergency situation which involved danger to human 
life and destruction of Federal property, notwithstanding that expendi- 
ture is not ‘necessary expense” within meaning of Independent Agencies 
Appropriation Act of 1973; that 31 U.S.C. 665 precludes one from be- 
coming voluntary creditor of U.S.; and general rule that in absence of 
authorizing legislation cost of meals furnished to Govt. employees may 
not be paid with appropriated funds. However, payment of such expenses 
in future similar cases will depend on circumstances in each case 


Gifts 
To officers and employees 

Expenditure for distribution of decorative ashtrays to participants 
at SBA-sponsored conference of Govt. procurement officials with intent 
that SBA seal and lettering on ashtrays would generate conversation 
relative to conference and serve as reminder to participants of conference 
purposes, and thereby further SBA objectives, is unauthorized in that 
such items are in the nature of personal gifts and thus expenditures 
therefor do not constitute necessary and proper use of appropriated 
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APPROPRIATIONS—Continued 

Availability—Continued 

Indigent persons 

Court costs 

Since 39 Comp. Gen 133 holds that expense of perpetuating and 
authenticating testimony given at deposition is payable from same funds 
as fees for witnesses, whereas 50 id. 128 holds that Criminal Justice Act 
of 1964, as amended, 13 U.S.C. 3006A, provides sole source of funds for 
eligible defendants to obtain expert services necessary for adequate 
defense, stenographic and notarial expenses incurred to perpetuate and 
authenticate testimony of expert witnesses for such defendants should 
henceforth be paid by Administrative Office of U.S. Courts-from funds 
available to it, and not by Dept. of Justice. 39 Comp. Gen. 133 modified_~ 


Judgments, decrees, etc. (See COURTS, Judgments, decrees, etc., 
Payment) 


Medical fees 
Authorization requirement 

Medical services Dept. of State is authorized under Foreign Service 
Act of 1946, as amended, to furnish other agency overseas employees and 
their dependents may not be extended to overseas employees of Internal 
Revenue Service (IRS) in absence of specific legislation authorizing 
service for IRS employees and in view of unavailability of IRS ‘‘necessary 
expenses’”’ appropriation for expenses of this nature. Only, exceptions to 
general rule that medical care and treatment are personal to employee 
unless provided by contract of employment, statute, or valid regulation 
are where illness is direct result of Govt. employment or where limited 
medical services are for principal benefit of Govt., that is, diagnostic and 
precautionary services such as examinations and innoculations made 
necessary by particular conditions or requirements of employment 


Membership fees 
Professional organizations 

Although prohibition in 5 U.S.C. 5946 against use of appropriated 
funds to pay membership fees for individual employees in professional 
associations applies to employees of National Environmental Research 
Center of U.S. Environmental Protection Agency who join professional 
societies concerned with environment, notwithstanding such membership 
would be of primary benefit to agency rather than employee, there is no 
objection to use of funds for payment of membership fees in name of 
agency if expenditure is justified as necessai; ‘o carry out purposes of 
AKCUCY- Ss APPTOMMAMON 5:6 dance ba cals moun moons decenshactdee ss aad oa 9 


Objects other than as specified 
Prohibition 

Funds appropriated or made available to Forest Service for construc- 
tion and maintenance of forest roads and trails to carry out provisions 
of 23 U.S.C. 205 and 16 U.S.C. 501 may not be used to close such roads 
and trails or return them to natural state for pursuant to 31 U.S.C. 628 
appropriations are required to be applied solely to objects for which 
they are made unless otherwise provided by law, and according to 
definitions of ‘‘construction” and “maintenance” in 23 U.S.C. 101(a), 
legislative purpose of both 23 U.S.C. 205(a) and 16 U.S.C. 501 pertains 


429 





1068 INDEX DIGEST 


APPROPRIATIONS—Continued 
Availability—Continued 
Objects other than as specified—Continued 
Prohibition—Continued 
to development and preservation of forest roads and trails and not to 
their liquidation. Hence, road funds may not be used to return abandoned 
road sites to their natural state 
Federal aid, grants, etc., to States. (See STATES, Federal aid, grants, etc.) 
Federal grants, etc., to other than States. (Sec FUNDS, Federal grants, 
etc., to other than States) 
Fiscal year 
Availability beyond 
Federal aid, grants, etc. 
School assistance in federally affected areas 
The Second Supplemental Appropriations Act, 1973, P.L. 93-50, 
approved July 1, 1973, although not specifically providing funds for the 
increase from 54 to 68 percent authorized for sec. 3(b) School Assistance 
in Federally Affected Areas, is considered by reason of raising limitation 
on fund availability for sec. 3(b) students during fiscal year 1973, as 
having appropriated the addition:l funds, thus bringing the availability 
for obligation of 1973 funds, notwithstanding prohibition against availa- 
bility of appropriations beyond current year, and failure to extend 
availability of impact aid funds, prescribed for 1973 by so-called 
“Continuing Resolution,” P.L. 92-334, approved July 1, 1972, within 
intent of the Public Works for Water and Power Appropriation Act, 
1974, approved Aug. 16, 1973, P.L. 93-97, extending period for obliga- 
tion of appropriations contained in Second Supplemental Appropriations 
Act, 1973, for period of 20 days following enactment of 1974 act 
Judgments 
Indefinite appropriation availability. (See APPROPRIATIONS, Perma- 
nent indefinite, Judgments) 
Necessary expenses availability. (See APPROPRIATIONS, Availability 
Expenses incident to specific purposes, Necessary expenses) 
Permanent indefinite 
Judgments 
Against officers and employees 
Judgments and costs (or compromise settlements) assessed against 
individual Internal Revenue Service employees determined to have been 
acting within the scope of their employment are payable from the in- 
definite appropriation established by 31 U.S.C. 724a if not over $100,000 
in each case, but funds must be appropriated specifically for that purpose 
if the amount exceeds $100,000, and in either case, judgment must be 


United Nations Children’s Fund (UNICEF) 

Authorization v. appropriation differences 

Where Foreign Assistance Act of 1973 earmarked $18 million for 
UNICEF while appropriation act earmarked only $15 million, the lesser 
figure is controlling, since from legislative histories it appears that in 
authorizing funding at higher level Congress did not intend to reduce 
funding of other international organizations and that lesser amount in 
appropriation act, representing the latest expression of Congress, was 


intended to constitute both maximum and minimum amount available 
for UNICEF 
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ARBITRATION 
Award 
Compliance 
Restoration of leave and payment of per diem 


Two Navy employees remained at temporary duty station on Sunday, 
after completing assignment on Saturday, in order to perform return 
travel during regular workweek. Each was charged 8 hours leave and 
denied per diem in connection with the deferred travel. Navy may 
comply with arbitration award directing restoration of leave and pay- 
ment of per diem since per diem costs for less than 2 days are considered 
reasonable for compliance with travel policy expressed at 5 U.S.C. 6101 
(b)(2) and Navy is, thus, not precluded under E.O. 11491, sec. 12, by 
applicable law or regulations, from accepting such award 


Grant of administrative leave 
Implementation by agency 
No legal authority 


Employee who was injured and unable to perform regular duties but 
who could perform other limited duties submitted grievance alleging that 
agency did not comply with labor-management agreement in that it did 
not “make every effort’’to find a limited duty position for him. Recom- 
mendation of arbitrator who upheld grievance that employee be granted 
30 days administrative leave may not be implemented by agency since 
there is no legal authority to grart administrative leave in the 
circuthetenees! 22.0 .obUeules ic wane edad anew end deena 4 


Implementation by agency 
Of purpose 
Grant of back pay 


Although agency may not properly implement arbitrator’s award 
granting employee whose grievance was upheld 30 days administrative 
leave since no legal authority exists for such leave, it may implement 
purpose of award by granting employee back pay under 5 U.S.C. 5596 
if it is found that had agency not violated collective bargaining agreement 
by not making every effort to find employee an alternate job when he 
was incapacitated for performance of his regular duties a job would have 
been found for employee. However, arbitrator’s award is advisory only 
and may be implemented at discretion of agency 


ATTORNEYS 
Fees 
Overhead expenses part of fee 


As normally an attorney appointed under Criminal Justice Act of 1964, 
18 U.S.C. 3006A, is expected to use his office resources, including secre- 
tarial help, to take dictated statements, and these overhead expenses 
are reflected in attorney’s statutory fee, he may not be separately 
reimbursed for expenses except in unusual situations where extraordinary 
overhead-type expenses are incurred in order to prepare and conduct 
adequate defense, in which case such services, if otherwise eligible, may 
be considered “other services necessary for an adequate defense’’ under 
18 U.S.C. 3006A(e) and be paid accordingly 
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ATTORNEY—Continued 

Fees—Continued 

Suits against judicial officers and entities 

When Federal judge or other judicial officer, as well as judicial entity, 
is sued within scope of judicial duties and Dept. of Justice declines to 
provide legal representation, use of judiciary appropriations to pay 
litigation costs, including minimal fees to private attorneys where 
gratuitous representation is not available, is not precluded by 28 U.S.C. 
516-519 and 5 U.S.C. 3106. However, Administrative Office of the U.S. 
Courts should advise appropriate legislative and appropriations com- 
mittees of Congress of its plans and estimated cost for implementation 
of plans, and determination as to whether defense of judicial officer’s 
ruling or judicial body’s rule is in best interest of U.S. and necessary to 
carry out functions of judiciary should be made by Administrative Office 
of the U.S. Courts and not by defendant. Also, defense of Federal public 
defenders appointed under 18 U.S.C. 3006A(h) may be paid from 
appropriations provided for public defender service where other public 
defender attorneys are not available_._......-....-.-.-------------- 


Government 

Leaves of absence 

U.S. attorneys who are compensated at Executive Schedule rates are 
excluded from coverage of Annual and Sick -Leave Act sinee 5 U.S.C. 
6301(2)(x) exempts from coverage all officers appointed by President 
whose basic rates of pay exceed highest General Schedule (GS) level and 
although 5 U.S.C. 6301(2)(x) refers to individual whose rate of pay 
“exceeds’”’ highest GS level, intent of Act can be effected only if those 
whose salaries are intended to exceed highest GS level by virtue of as- 
signment to Executive Schedule are exempted even though GS-18 and 
Executive Level V officials may at times receive equal pay. Furthermore, 
while discretionary exemption authority in 5 U.S.C. 6301(2) (xi) prohibits 
President from excluding any U.S. attorney from coverage under the 
leave act, clause does not operate to nullify statutory exclusion required 
by 5 U.S.C. 6301 (2) (x) 
Hire 

Reemployed annuitants 

In view of funds provided in its current appropriation for “special 
counsel fees,’’ Federal Communications Commission may procure serv- 
ices of a retired Govt. attorney in connection with investigation and 
proceedings he directed prior to retirement, and amount payable to him 
is not subject under 5 U.S.C. 8344(a) to set-off by amount of his retirement 
annuity since retiree’s expertise and thorough knowledge in matter will 
enable him te perform functions described in ‘Statement of Work”’ 
contained in proposed contract independently rather than under an 
employer-employee relationship 


AUTOMATIC DATA PROCESSING SYSTEMS (See EQUIPMENT, Automatic 
Data Processing Systems) 


AUTOMOBILES 
Transportation. (See TRANSPORTATION, Automobiles) 
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AWARDS 

Contract awards. (See CONTRACTS, Awards) 
Finders of Government property 

Alien 

In absence of specific authority for paying rewards, a reward may not 
be paid to law enforcement official of Thailand for recovery of stolen 
U.S. Air Force property. However, Secretary of Air Force may authorize 
payment of reward from amount designated for emergencies and extra- 
ordinary expenses in current appropriation “Operation and Maintenance 
of the Air Force,”’ an amount which may only be expended upon approval 
or authority of Secretary -—-_ __ 


Informers 

Violations of customs laws 

Comprehensive Drug Abuse Prevention and Control Act 

Since sec. 511(d) of Comprehensive Drug Abuse Prevention and Con- 
trol Act incorporates 19 U.S.C. 1619 only in connection with forfeitures 
of property, payment to an informer on basis of forfeited bail bond, which 
is treated as fine under 19 U.S.C. 1619, is not authorized under sec. 511(d) 
of act. However, sec. 516(a) of act, which authorizes payments to inform- 
ers by Attorney General, appears applicable 


BAILMENTS 
Liability of bailee 
Property losses in transit 
Bidder’s claim for incidental expenses that resulted from loss of un- 
endorsed cashier’s check, payable to the order of GSA and submitted as 


bid deposit incident to sale of real property and which was lost in mail 
when returned after all bids were rejected is denied because GSA, as 
pledgee, is only obligated to use ordinary care and its use of certified 
mail, return receipt requested, conforms with customary practice and 
pledgees need not insure pledged property 
Long-term leased vehicles 

Member with motor vehicle under long-term lease is not entitled to 
shipment of leased ‘vehicle overseas at Govt. expense since 10 U.S.C. 
2634 and para. M11000-1, JTR, provide vehicle must be owned by 
member, and long-term lease is bailment agreement in which lessee is 
given possession, but lessor retains ownersnip 


BANKS 

Loans 

Participation with Small Business Administration 

Interest rates 

Private lending institutions participating with SBA in making loans to 
assist public or private organizations operated for benefit of handicapped 
or to assist handicapped individuals in establishing, acquiring, or oper- 
ating small business concern pursuant to sec. 7(g) of Small Business Act 
are not restricted to 3 per centum per annum interest rate prescribed by 
sec. 7(g)(2) of act, for to apply language of sec. 7(g) (2) literally would 
defeat purpose of act. Therefore SBA may approve interest rate which 
is “legal and reasonable” on participation loans made by lending insti- 
tutions under sec. 7(g), even though SBA on its direct or participation 
loans is restricted to prescribed 3 percent interest rate. However, at 
opportune time SBA should seek appropriate legislative revision of 
language in question 


693 
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BIDDERS 
Debarment 
Authority of General Accounting Office 


Allegation of noncompetitive practices because of communality of 
ownership and financial interests between two bidders is referred to 
DSA for consideration in accordance with ASPR 1-111 and ASPR 1-600. 
GAO has discontinued practice of reviewing bid protests of contracting 
officer’s affirmative responsibility determination, except for actions by 
procuring officials which are tantamount to fraud, and GAO has no 
authority to administratively debar or suspend other than for violations 
of Davis-Bacon Act, which is not relevant here 


Qualifications 
Administrative determinations 
Acceptance 


Contracting officer’s determination that successful bidder was respon- 
sible was not arbitrary, capricious, or unsupported by substantial 
evidence 


Current determination of rejected bidder 


Where contracting officer improperly found that low bid was non- 
responsive and awarded contracts for shuttle bus services in Alaska to 
other bidders pursuant to erroneous determination, he should, upon 
finding that low bid is still for acceptance, make current determination 
of responsibility of rejected bidder, and if found responsible, terminate 
existing contract(s) for those schedule(s) on which rejected company was 
low bidder and make award to company, if its bid is otherwise acceptable 
for award 


Capacity, etc. 
Plant facilities, etc. 


Review of record concerning determination of bidder’s nonresponsi- 
bility to perform contract for provision of hard copies and microfiche of 
educational literature indicates that although bidder has equipment 
capability, with exception of backup copier, contracting officer’s finding 
on this responsibility factor, as well as finding that bidder lacks necessary 
personnel, is not patently unreasonable 


What constitutes 


Although determination that a small business concern submitting low 
offer under request for proposals to perform refrigerated warehouse 
services, involving receipt, storage, assembly, and distribution of food, 
including export transportation, was nonresponsible in areas of health, 
safety, and sanitation should have been promptly referred, pursuant to 
par. 1-705.4(c)(iv) of Armed Services Procurement Reg., to Small 
Business Admin. for certificate of competency consideration since 
deficiencies relate to ‘‘capacity’’ defined as ‘‘overall ability * * * to 
meet quality, quantity, and time requirements,” issuance of certificate 
of urgency in lieu was justified and reasonable as delay was not adminis- 
tratively created, and continuation of services was essential. Further- 
more, rule is that responsibility determination unless arbitrary, capricious, 
or not based on substantial evidence is acceptable 
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BIDDERS—Continued 

Qualifications—Continued 

Experience 

Effect of requirement on subcontracting 

Where IFB to design, fabricate, and erect window walls, entrances, 
and rolling and sliding doors did not restrict contract performance to 
single firm nor restrict subcontracting because of 5-year minimum 
experience requirement, and bidder took no exception to requirement 
that at least 12 percent of work would be performed by its own force, 
fact that subcontractor was listed, although not required, is not con- 
strued to mean all work would be subcontracted; where subcontractor’s 
insurance experience modification factor for Workmen’s Compensation 
permitted Govt. to take into consideration cost of Govt-provided insur- 
ance, failure of prime contractor to submit its own insurance factor is 
minor informality; and where subcontractor is bound by prime con- 
tractor’s commitment to Washington Plan providing minority hiring 
goals, bid as submitted was responsive and was properly considered for 
contract award 


Financial responsibility 
Improvement after contract award 

Determination that prospective contractor failed to meet minimum 
financial standards required by sec. 1—-1.1203 of FPR to be eligible for 
award of Federal Supply Service contract for film is upheld on basis 
SBA’s denial of bidder’s application for certificate of competency (COC), 
although approved by regional office, is final and conclusive since 
in procurements that exceed $250,000, determination to issue or deny 


COC is vested in SBA Central Office (15 U.S.C. 637(b)(7)) and is 
not subject to review, and on basis improvement in bidder’s financial 
condition after award, and fact award was made a month before it was to 
take effect, in order to timely distribute Federal Supply Schedule to 
agencies, has no effect on propriety or validity of award 


Joint venture agreement effect 

Where low bidder entered into joint venture agreement to obtain 
necessary resources to perform a janitorial service contract prior to 
denial by SBA of request for certificate of competency (COC), request 
which upon resubmission to SBA was not accepted because SBA ques- 
tioned impact of joint venture on bidder’s responsiveness and stated it 
would not accept referral unless new information was developed rela- 
tive to bidder’s financial condition, and additionally that if joint venture 
was allowed bidder if still considered responsive could possibly perform, 
contracting officer should not have ignored joint venture agreement, and 
agreement should be reassessed and if bidder is found to be responsible, 
contract awarded incumbent contractor should be terminated for conven- 
ience of Govt. and award made to low bidder 


Geographical location requirement 

Although basic principle underlying Federal procurement is to maxi- 
mize full and free competition, legitimate restrictions on competition 
may be imposed when needs of procuring agency so require, and Home 
Port Policy to perform ship repairs in vessel’s home port to minimize 
family disruption is not illegal restriction since useful or necessary purpose 
is served. Therefore low bidder under two invitations to perform dry- 
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BIDDERS—Continued 
Qualifications—Continued 
Geographical location requirement—Continued 

docking and repair of utility landing craft in San Diego area who offered 
to perform at Termira! Island properly was denied contract awards. 
However, where all or most of vessel’s crew are unmarried, home port 
restriction does not serve to foster Home Port Policy, and therefore, if 
feasible determination can be made prior to issuance of solicitation that 
geographical restriction has no applicability, it should not be imposed-- _ - 

Contention that contracting agency’s needs do not justify scope of 
75-mile geographical restriction in IFB and allegations that protester’s 
past experience shows it can meet requirements of specifications do not 
furnish basis to conclude use of limitation was an abuse of discretion, 
since stating restriction in terms of mileage radius rather than highway 
miles represents reasonable approach, and fact that protester might be 
able to meet requirements does not per se render restriction unreasonable, 
as determining whether certain needs justify particular restriction is 


matter of agency judgment, and adequate competition was apparently 
generated 3 


License requirement 
Administrative determination 

Requirement in several invitations for bids that bidder have license to 
conduct guard service business in State of N.Y. or that contractor be 
licensed as qualified guard service company in Va., County of Fairfax, 
and Md., Montgomery County, is not restrictive of competition but 
proper exercise of procurement responsibility for when contracting 
officer is aware of local licensing requirements, he may take reasonable 
step of incorporating them into solicitation to assure that bidder is 
legally able to perform contract by requiring bidder to comply with 
specific known State or local license requirements in order to establish 
bidder responsibility. While it may be possible for unlicensed company 
to provide adequate guard service, it is not unreasonable for contracting 
officer to believe that appropriate performance of guard service could be 
obtained only from licensed agencies 


Contractor not authorized carrier 
Amount claimed for movement of tug and barge under canceled 
contract because contractor did not have required ICC authority is 
not reimbursable as agent of Govt. may not waive requirement that a 
water carrier in interstate commerce is subject to regulation under 
Interstate Commerce Act, and since no benefit accrued to Govt., pay- 
ment on a quantum meruit basis may not be made 


ICC certification 

ICC decision in Kingpak, Investigation of Operations, 103 M.C.C. 318, 
requiring motor carriers providing transportation under contracts for 
packing and containerization of used household goods to have ICC 
operating authority, permits carriers to act as freight forwarders of used 
household goods exempt from requirement for having such authority, 
but since bidder was low only on portion of IFB calling for services 
relating to unaccompanied baggage, which is not regarded as used house- 
hold goods, contracting officer properly rejected bid because of lack of 
ICC operating authority 
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BIDDERS—Continued 
Qualifications—Continued 

License requirement—Continued 
Time for compliance 


There is.no basis for conéluding that award was improperly made 
because Army did not allow sufficient time for ICC to process low bidder’s 
application for temporary authority, since award was not made until 2 
months after application was filed with ICC.-.---....-....._--_-.--- 750 

License requirement in a Govt. solicitation is matter of bidder 
responsibility since bidder has duty to ascertain its legal authority to 
perform Govt. contract within a State, and requirement not relating to 
bid evaluation need not be submitted before bid opening. Therefore, low 
bidder who did not submit licensing and registration information with 
its bid to furnish taxi and pick-up services is considered to be responsive 
bidder. A State may enforce its license requirements provided State 
law is not opposed to or in conflict with Federal policies or laws, or does 
not interfere with execution of Federal powers. Also, equipment informa- 
tion intended to determine bidder capacity and ability to perform service 
contract is matter of bidder responsibility, not bid responsiveness, as is 
fact that bidder was in the ambulance business and not taxi business 
ab. COD SIREO ODERO0 orci cs snp o Henao’ « aeane sete eae 36 





Manufacturer or-dealer 
Administrative determination 
Labor Department 
Bidder’s qualification as “regular dealer” or “manufacturer” under 
Walsh-Healey Act is determination vested in contracting officer, subject 
to final review by Dept. of Labor, and GAO is without authority to 
review; and where bid represents bidder is “regular dealer,” protester’s 
contention that bidder actually is “manufacturer” provides no basis to 
question bid responsiveness... . 4-2 -isbise-22-esesen- scenes 932 


Prior unsatisfactory service 
Administrative determination 

Although defaults or unsatisfactory performance under prior contracts 
are for consideration in determining bidder responsibility under IFB to 
furnish field desks, in view of favorable preaward surveys and satisfactory 
performance under current contracts, U.S. GAO will not question 
contracting officer’s determination that bidders selected for contract 
awards are responsible. Furthermore, responsibility is a question’ of fact 
to be determined by contracting officer and necessarily involves exercise 
of considerable range of discretion and, therefore, determinations of 
responsibility should be accepted where there is no convincing evidence 
that determination was arbitrary, capricious or not based on substantial 
evidence 


Qualified Offerors List 

Although protest against award of contract under RFP issued by 
National Highway Traffic Safety Admin. will not be considered as it was 
untimely filed pursuant to sec. 20.2 of GAO Interim Bid Protest 
Procedures and Standards, exception is taken to establishment and 
operation of Qualified Offerors List (QOL) by Admin. to curtail excessive 
production of solicitation packages, but which in fact is presolicitation 
procedure for determining prospective bidder’s or offeror’s responsibility, 
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BIDDERS—Continued 
Qualifications—Continued 
Qualified Offerors List—Continued 

and as procedure unduly restricts competition it should be eliminated. 
Furthermore, Federal Procurement Regs:, relied upon as authority to 
establish QOL, merely permit establishment of mailing list to assure 
adequate source of supply and to spell out necessary procedures for 
reasonable restriction on number of solicitations available 


Small business concerns 
Nonreferral for certification justification 
Time of the essence 

Although determination that a small business concern submitting low 
offer under request for proposals to perform refrigerated warehouse 
services, involving receipt, storage, assembly, and distribution of food, 
including export transportation, was nonresponsible in areas of health, 
safety, and sanitation should have been promptly referred, pursuant to 
par. 1-705.4(c)(iv) of Armed Services Procurement Reg., to Small 
Business Admin. for certificate of competency consideration since 
deficiencies relate to “‘capacity’” defined as “overall ability * * * to 
meet quality, quantity, and time requirements,” issuance of certificate 
of urgency in lieu was justified and reasonable as delay was not adminis- 
tratively created, and continuation of services was essential. Furthermore, 
rule is that responsibility determination unless arbitrary, capricious, or 
not based on substantial evidence is acceptable 

Under IFB for food services for 1 year with two 1-year options that 
was restricted to small business concerns, award of contract without 
referring the nonresponsibility of four low bidders to SBA under certifi- 
cate of competency procedures because of urgency of procurement was 
proper determination under ASPR 1-705.4(c) (iv). However, refusal of 
administrative agency to attend informal conference on protest held 
pursuant to sec. 20.9 of Interim Bid Protest Procedures and Standards 
is policy that should be reconsidered. Furthermore, U.S. GAO will not 
substitute its judgment, in matter for that of contracting officer unless 
it is shown by convincing evidence of record that finding of nonresponsi- 
bility was arbitrary, capricious, or not based on substantial evidence- --_-_ 

Status determination 

Determination by Small Business Administration (SBA) that bidder 
is small business is conclusive upon Federal agencies and any appeal from 
determination must be filed with SBA 

State, etc., licensing requirements 

License requirement in a Govt. solicitation is matter of bidder responsi- 
bility since bidder has duty to ascertain its legal authority to perform 
Govt. contract within a State, and requirement not relating to bid 
evaluation need not be submitted before bid opening. Therefore, low 
bidder who did not submit licensing and registration information with 
its bid to furnish taxi and pick-up services is considered to be responsive 
bidder. A State may enforce its license requirements provided State law 
is not opposed to or in conflict with Federal policies or laws, or does not 
interfere with execution of Federal powers. Also, equipment information 
intended to determine bidder capacity and ability to perform service 
contract is matter of bidder responsibility, not bid responsiveness, as is 
fact that bidder was in the ambulance business and not taxi business at 
time bids were opened 
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BIDDERS—Continued 

Qualifications—Continued 

State, etc., licensing requirements—Continued 

Requirement in several invitations for bids that bidder have license to 
conduct guard service business in State of. N.Y. or that contractor be 
licensed as qualified guard service company in Va., County of Fairfax, 
and Md., Montgomery County, is not restrictive of competition but 
proper exercise of procurement responsibility for when contracting 
officer is aware of local licensing requirements, he may take reasonable 
step of incorporating them into solicitation to assure that bidder is 
legally able to perform contract by requiring bidder to comply with 
specific known State or local license requirements in order to establish 
bidder responsibility. While it may be possible for unlicensed company 
to provide adequate guard service, it is not unreasonable for contracting 
officer to believe that appropriate performance of guard service could 


Subcontractors 
Insurance, affirmative action plans, percentage of work 

Where IFB to design, fabricate, and erect window walls, entrances, 
and rolling and sliding doors did not restrict contract performance to 
single firm nor restrict subcontracting because of 5-year minimum 
experience requirement, and bidder took no exception to requirement 
that at least 12 percent of work would be performed by its own force, fact 
that subcontractor was listed, although not required, is not construed to 
mean all work would be subcontracted; where subcontractor’s insurance 
experience modification factor for Workmen’s Compensation permitted 
Govt. to take into consideration cost of Govt-provided insurance, 
failure of prime contractor to submit its own insurance factor is minor 
informality; and where subcontractor is bound by prime contractor’s 
commitment to Washington Plan providing minority hiring goals, bid as 
submitted was responsive and was properly considered for contract 


Responsibility v. bid responsiveness 

Bid deviations © 

Although deletion of total set-aside for small business concerns from 
IFB for hamsters without verification of potential bidders’ intentions 
will not be questioned in view of concurrence of SBA representative to 
deletion, it is recommended that in future procurements decisions to 
make or delete total set-aside be carefully considered, potential sources of 
small business interest be thoroughly investigated, and basis of determi- 
nation be fully explained and documented. Furthermore, discarding all 
bids under amended invitation that deleted set-aside and negotiation of 
procurement under 41 U.S.C. 252(c)(10) were improper actions since 
deviations in three bids received affected bidder responsibility and not 
bid responsiveness. However, negotiations currently being conducted may 
be continued as needs of contracting agency have changed since opening 
of bids and use of negotiations will not negate maximum possible com- 
petition which advertised procurements attempt to further 


Bid rejection erroneous 

Failure of low bidder to list buses it would use in performing trans- 
portation service contracts did not render bid nonresponsive as omission 
relates to responsibility of bidder rather than to responsiveness of bid, 
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BIDDERS—Continued 

Responsibility v. bid responsiveness—Continued 

Bid rejection erroneous—Continued 
since procurement requirement was for furnishing of services and not for 
furnishing buses, except as incident to furnishing services, and since 
bidder is legally obligated to furnish buses aving acceptable minimum 
characteristics. Therefore bid should not have been rejected without 
specific determination that company was nonresponsive 

Where contracting officer improperly found that low bid was non- 
responsive and awarded contracts for shuttle bus services in Alaska to 
other bidders pursuant to erroneous determination, he should, upon 
finding that low bid is still for acceptance, make current determination of 
responsibility of rejected bidder, and if found responsible, terminate 
existing contract(s) for those schedule(s) on which rejected company was 
low bidder and make award to company, if its bid is otherwise acceptable 
for award 


Bidder ability to perform 

Bid that failed to list subcontractors which was submitted under solici- 
tation for retreading of pneumatic tires that limited subcontracting to 
not more that 50 percent of work and that called for listing of subcon- 
tors for purpose of establishing bidder responsibility may be considered. 
It is only when subcontractor listing relates to material requirement 
of solicitation that bid submitted without listing is nonresponsive, and 
fact that invitation imposed 50 percent limitation on subcontracting 
does not convert subcontracting listing requirement to matter of bid 
responsiveness since purpose of listing is to determine bidder capability 
to perform, information that may be submitted subsequent to bid 
opening. Furthermore, ‘Firm Bid Rule’ was not violated since bidder 
may not withdraw its bid and bid acceptance will result in binding 
contract 

License requirement in a Govt. solicitation is matter of bidder respon- 
sibility since bidder has duty to ascertain its legal authority to perform 
Govt. contract within a State, and requirement not relating to bid 
evaluation need not be submitted before bid opening. Therefore, low 
bidder who did not submit licensing and registration information with 
its bid to furnish taxi and pick-up services is considered to be responsive 
bidder. A State may enforce its license requirements provided State law 
is not opposed to or in conflict with Federal policies or laws, or does not 
interfere with execution of Federal powers. Also, equipment information 
intended to determine bidder capacity and ability to perform service con- 
tract is matter of bidder responsibility, not bid responsiveness, as is 
fact that bidder was in the ambulance business and not taxi business at 
time bids were opened 

Review of record concerning determination of bidder’s nonresponsi- 
bility to perform contract for provision of hard copies and microfiche of 
educational literature indicates that although bidder has equipment 
capability, with exception of backup copier, contracting officer’s finding 
on this responsibility factor, as well as finding that bidder lacks necessary 
personnel, is not patently unreasonable 
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BIDDERS—Continued 

Responsibility v. bid responsiveness—Continued 

Equal Opportunity Certification 

Under IFB for hydraulic turbines, bidder’s failure to complete Equal 
Opportunity Certification and its insertion of words ‘‘NOT APPLIC- 
ABLE” under Equal Employment Compliance representation do not 
render bid nonresponsive, since both provisions relate to bidder respon- 
sibility and, therefore, it is considered that no exception was taken in bid 
to any material requirement of IFB. To extent B-161430, July 25, 1967 
is inconsistent with this and other cited decisions, it will no longer be 
followed 


Information 

License requirement in a Govt. solicitation is matter of bidder respon- 
sibility since bidder has duty to ascertain its legal authority to perform 
Govt. contract within a State, and requirement not relating to bid evalu- 
ation need not be submitted before bid opening. Therefore, low bidder 
who did not submit licensing and registration information with its bid 
to furnish taxi and pick-up services is considered to be responsive bidder. 
A State may enforce its license requirements provided State law is not 
opposed to or in conflict with Federal policies or laws, or does not inter- 
fere with execution of Federal powers. Also, equipment information 
intended to determine bidder capacity and ability to perform service 
contract is matter of bidder responsibility, not bid responsiveness, as is 
fact that bidder was in the ambulance business and not taxi business at 
time bids were opened 


Licensing-type requirements 


Rejection of low bidder as nonresponsive because it failed to provide 
evidence cf ICC operating authority regarded by Army as necessary for 
performance of packing and containerization contract was improper, 
since licensing-type requirements are matters of responsibility 


Waiver of misdescription 
Execution 
Revival of bid 
Bidder’s execution of waiver of misdescription in a solicitation upon 
agency’s request after bid expired may be viewed as revival of bid. Since 
all other bids were rejected, Govt. may accept revived bid rather than 
readvertise if such action is in Govt.’s best interest 


BIDS 

Acceptance 

Notice 

Contention that no contract came into existence under second step 
of two-step procurement conducted pursuant to 10 U.S.C. 2305(c) for 
housing construction because bid accepted orally was not effective before 
expiration of Davis-Bacon Wage Rate Determination and bid itself, or 
alternative allegation that bid was nonresponsive and also contained 
bid price error and, therefore, there was no contract to terminate for 
default is refuted by record which evidences oral notification of contract 
approval made subsequent to written notification of award made subject 
to such approval was in compliance with IFB. Furthermore, failure to 
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BIDS—Continued 
Acceptance—Continued 
Notice—Continued 

describe actual amount of work to be performed by contractor did not 
make its bid nonresponsive as invitation did not require this information, 
and variances between price bid and Govt.’s estimate and other bids 
submitted was insufficient to place contracting officer on constructive 
notice of error 


Acceptance time limitation 

Extension 

Effect not prejudicial to other bidders 

Low bidder’s failure to formally extend bid in writing prior to expira- 
tion date does not preclude acceptance of bid subsequently extended, 
notwithstanding fact that another bidder extended its bid prior to 
expiration date, since low bidder’s participation in bid protest filed by 
other bidder shows intention to keep bid open for duration of protest 
and there is no indication that acceptance of low bid would have detri- 
mental effect on competitive bidding system or be prejudicial to other 
bidders-.- : 


Protest determination 
Bid protest filed after bid opening and challenging estimates and other 
alleged defects in solicitation is untimely under 4 CFR 20.2(a), notwith- 
standing protester’s assertion that defects became apparent only after 
incumbent contractor's bid was opened, since record indicates that 
alleged defects were or should have been apparent to protester prior to 
bid opening 


All or none 

Award to one bidder advantageous 

Fact that one agency seeks to meet its minimum needs for efficient 
garbage removal system by purchasing entire system—that is grouping 
bodies, refuse containers, and trucks—while another agency plans to 
modify on-hand items and by only certain components of system is not 
determinative of propriety of either solicitation as both methods are 
reasonable in order to achieve desired ends. Therefore, all or nothing 
bidding requirement on refuse containers, trucks, and related equipment 
is not considered unduly restrictive of competition, even though manufac- 
ture of single component would be excluded, since question of compati- 
bility of components is reasonable basis for procuring agency to require 
bids on entire system 


Ambiguous 

Bid modification 

Award for transportation services evaluated on basis of oral announe- 
ment at bid opening instead of evaluation method provided.in IFB which 
would have resulted in different bidder being successful should be ter- 
minated for the convenience of Govt. and requirement resolicited, since 
oral statement was not binding on bidders; moreover, bids may not be 
evaluated on different basis than stated in IFB. Bidders were effectively 
denied opportunity to consider whether bids should be modified and FPR 
1-2.207(d) precludes award in such circumstance 


Bidders, generally. (See BIDDERS) 
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BIDS—Continued 

Bonds. (See BONDS, Bid) 
Brand name or equal. (See CONTRACTS, Specifications, Restrictive, 

Particular make) 
Buy American Act 

Buy American Certificate 

Omission 

Fact that unsolicited literature accompanying protestant’s bid did 
not include all purchase description requirements and that bidder failed 
to submit technical manuals with its bid and to execute Buy American 
Certificate does not make bid nonresponsive and bid should be considered 
for award. Literature entitled ‘‘General Description Portable Heil 
Refuse Pulverizing System” did not conflict with purchase description 
even though it did not include all purchase description requirements, and, 
moreover, descriptive data highlighted salient features of System rather 
than limiting what would be supplied; specifications bind bidder notwith- 
standing manuals were not furnished with bid; and in view of fact import 
duty paid applies to an insignificant part of end item and not end item 
itself, bidder is considered to have offered domestic product 


Evaluation 
Post-delivery requirements 

Exclusion of cost of travel for post-delivery “no charge” services to be 
performed by installation engineer in evaluation by Bonneville Power 
Admin. of low foreign bid to furnish power circuit breakers for purpose 
of determining Buy American Act (41 U.S.C. 10a—10c) differential to be 
added to bid was correct application of holding in 41 Comp. Gen. 70 to 
the effect cost of post-delivery services was for exclusion from differential 
computation, and this method of evaluation is in accord with sec. 14- 
6.104-4(f) of Dept. of Interior Procurement Regs. and is,consistent with 
E.O. 10582, Dec. 17, 1954, as amended, and FPR 1-6.1. Furthermore, 
services of engineer and his travel costs properly were not considered 
components of delivered circuit breakers within meaning of FPR 1-6.101 
(b) that components are those articles, materials, and supplies which are 
directly incorporated in end product 


Foreign product determination 
New items and trade-in allowances 

Under IFB consisting of two items, furnishing of new printing press 
and trade-in allowance for removal of old presses, only new item is con- 
sidered foreign end product to which 6-percent differential factor pre- 
scribed by Buy American Act (41 U.S.C. 10a—-d) applies in evaluation of 
bids to determine price reasonableness of domestic articles, even though 
bid value of trade-in items was evaluation factor, since no. articles, 
materials, or supplies are to be acquired for public use under trade-in pro- 
vision of IFB, and fact that second low bidder offering foreign printing 
press would have been low bidder if trade-in allowance had been de- 
ducted from cost of new item furnishes no basis for sustaining protest to 
manner in which bids were evaluated____-___- apa ices 23 assuseoe Be 


Competitive 
Two-step procurement. (See BIDS, Two-step procurement) 
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BIDS—Continued 

Competitive system 

Administrative discretion to negotiate 

Where procurement records for purchase of refuse collection trucks 
and related equipment under invitations for bids reveal past problems 
in securing competition both because of existence of patents and inclusion 
of patent indemnification clause, needs of procurement agency may be 
obtained under negotiating authority in 10 U.S.C. 2304 (a)(10) if it 
appears likely that persons or firms other than patent holder who are 
capable of performing in accordance with Govt.’s specifications would 
not presently be interested in submitting bids 


Alternate, etc., bids 

Award for separate contract line items of fork lift trucks on basis of 
permitted alternate delivery schedule that offered delivery 90 days 
earlier than prescribed by invitation for bids and, therefore, was non- 
responsive to mandatory requirement that first production units be 
delivered no earlier than a minimum of 365 days after approval of first 
article test report—requirement intended to assure delivery of spares, 
repair parts, and publication concurrently with first production units— 
should be terminated, procurement resolicited with delivery provisions 
informing bidders as to permissible deviations and consequences of 
nonconformity in accordance with competitive bidding system, and 
appropriate congressional committees informed, pursuant to sec. 236 
of the Legislative Reorganization Act, of action taken on this reeommen- 
dation. Furthermore, solicitation makes no provision that in event an 
alternate delivery schedule is unacceptable required schedule will govern. 
Modified by 53 Comp. Gen. 320 


Federal aid, grants, etc. 
Equal Employment Opportunity programs 

Under invitation issued by Federal grantee required by HEW regula- 
tion to conform with competitive system in construction of classroom 
building, low bidder who executed certificate relating to part I of bid 
conditions that required listing of trades to be employed and coverage 
that would be extended by New Orleans affirmative action plan but 
failed to sign part II certificate that involved commitment to various 
goals and specific steps contained in bid conditions or submit alternative 
affirmative action plan nevertheless submitted a responsive bid since in 
signing part I certification bidder is committed to comply with terms and 
conditions of New Orleans Plan and to submit alternative plan for trades 
not signatory to New Orleans Plan, thus meeting material requirements 
of invitation 


Geographical location restriction 

Although basic principle underlying Federal procurement is to maxi- 
mize full and free competition, legitimate restrictions on competition 
may be imposed when needs of procuring agency so require, and Home 
Port Policy to perform ship repairs in vessel’s home port to minimize 
family disruption is not illegal restriction since useful or necessary purpose 
is served. Therefore low bidder under two invitations to perform dry- 
docking and repair of utility landing craft in San Diego area who offered 
to perform at Terminal Island properly was denied contract awards. 
However, where all or most of vessel’s crew are unmarried, home port 
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BIDS—Continued 
Competitive system—Continued 
Geographical location restriction—Continued 


restriction does not serve to foster Home Port Policy and, therefore, if 
feasible determination can be made prior to issuance of solicitation that 
geographical restriction has no applicability, it should not be imposed__ 


Preservation of system’s integrity 
Invitation canceled and reinstated 

Where readvertising of procurement would create auction atmosphere, 
because all prior bidders would participate in resolicitation and all bidders 
would most likely offer products previously offered, but at reduced prices, 
there was no cogent and compelling reason to justify cancellation of 
invitation and as cancellation was prejudicial to competitive system as 
award under initial solicitation would have served needs of Govt., 
original invitation for bids should be reinstated 


Restriction on competition 
Legitimacy 

Although visual inspection of carlot quantities of produce at growing 
areas is unduly restrictive of competition, use of such source inspection 
by Defense Supply Agency in its solicitation issued under negotiating 
authority of 10 U.S.C. 2304(a)(9), concerned with procurement of 
perishable or nonperishable subsistence supplies, was justified in view of 
wide latitude in prescribed standards and, therefore, rejection of non- 
complying low bidder under two solicitations for carlot quantities of 
fresh vegetables was proper. However, attention of Director of agency 
is being drawn to the June 25, 1973 GAO audit report in which recom- 
mendation is made that consideration be given to possibility of drafting 
more exacting specifications so that number of items requiring field 
inspection might be reduced 


Specifications 
Changes to effect competition 

Under advertised procurement where former supplier of single pick-up 
point refuse trucks would have been sole source of supply, there appears 
to be no reason to exclude from competition manufacturers willing to 
bid dual point equipment conditioned cn furnishing kit to modify agen- 
cy’s existing single point pick-up refuse containers to accept both single 
and double pick-ups, even though former supplier may have some compet- 
itive advantage. Furthermore, warranty as to correctness of successful 
bidder’s recommendation relative to operation of refuse system which 
may in part use equipment of another manufacturer may not be implied 
where solicitation provides for no warranty 


Delivery provisions 
Alternate schedule 
Nonresponsive 
Bidder may not ‘‘fall back’ on required schedule 
Upon reconsideration of 53 Comp. Gen 32, which directed termina- 
tion of contract award to low bidder under second step of two-step 
formally advertised procurement for fork lift trucks and line items 
because alternate delivery schedule offered by bidder did not provide for 
required delivery concurrency of first production units and of spares and 
and repair parts, low bid is still considered nonresponsive, notwith- 
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BIDS—Continued 
Delivery provisions—Continued 
Alternate schedule—Continued 
Nonresponsive—Continued 
Bidder may not “fall back” on required schedule—Continued 

standing argument that low bidder can “fall back” on commitment in 
required delivery schedule since at best bid is amibguous, or viewed in 
light most favorable to bidder, bid to subject to two reasonable interpre- 
tations—under one it would be nonresponsive, and under the other 
responsive. However, in absence of clear indication of prejudice to other 
bidders, and since contractor will comply with the Govt.’s delivery 
schedule, decision is modified with respect-to contract termination 
requirement and, therefore, reporting matter to appropriate congres- 
sional committees is no longer necessary 


Erroneous award 

Award for separate contract line items of fork lift trucks on basis of 
permitted alternate delivery schedule that offered delivery 90 days 
earlier than prescribed by invitation for bids and, therefore, was nonre- 
sponsive to mandatory requirement that first production units be deliv- 
ered no earlier than a minimum of 365 days after approval of first article 
test report—requirement intended to assure delivery of spares, repair 
parts, and publication concurrently with first production units—should 
be terminated, procurement resolicited with delivery provisions informing 
bidders as to permissible deviations and consequences of nonconformity 
in accordance with competitive bidding system, and appropriate con- 
gressional committees informed, pursuant to sec. 236 of the Legislative 
Reorganization Act, of action taken on this recommendation. Further- 
more, solicitation makes no provision that in event an alternate delivery 
schedule is unacceptable required schedule will govern. Modified by 53 
Comp. Gen. 320 


Evaluation. (See BIDS, Evaluation, Delivery provisions) 
Deviations from advertised specifications. (See CONTRACTS, Specifica- 
tions, Deviations) , 
Discarding all bids 
Administrative determination 
Faulty 


Rejection under Nov. 29, 1972 solicitation for construction of anchored 
concrete retaining wall to provide erosion protection at Chalk Island, 
8.D., and all birds after bid opening on Jan. 4, 1973, because phases of 
work had to be performed in Dec. While water was at its lowest level 
was within scope of borad authority granted agencies in discard bids 
and readvertise procurement. Although contracting agency should have 
recognized before bids were exposed that ideal time to start work was in 
Dec. to allow contractor to work during entire non-navigation season and 
should have issued invitation early enough to make award by Dec., to 
to proceed with procurement solely because of administrative deficien- 
cies would be contrary to sound procurement principles 
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BIDS—Continued 

Discarding all bids—Continued 

Compelling reasons only 

Fact that specifications are inadequate, ambiguous, or otherwise 
deficient is not a compelling reason, absent showing of prejudice, to 
cancel invitation and, therefore, invitation for Radiographic . Polyester 
Film, canceled to correct salient characteristics, should be reinstated, 
since contradiction between salierit characteristic and brand name 
product alone is not compelling reason for cancellation 

Where readvertising of procurement would create auction atmosphere, 
because all prior bidders would participate in resolicitation and all bidders 
would most likely offer products previously offered, but at reduced prices, 
there was no cogent and compelling reason to justify cancellation of 
invitation and as cancellation was prejudicial to competitive system as 
award under initial solicitation would have served needs of Govt., 
original invitation for bids should be reinstated 


Negotiation in lieu of advertising 

Although deletion of total set-aside for small business concerns from 
IFB for hamsters without verification of potential bidders’ intentions 
will not be questioned in view of concurrence of SBA representative to 
deletion, it is recommended that in future procurements decisions to 
make or delete total set-aside be carefully considered, potential sources 
of small business interest be thoroughly investigated, and basis of deter- 
mination be fully explained and documented. Furthermore, discarding 
all bids under amended invitation that deleted set-aside and negotiation 
of procurement under 41 U.S.C. 252(c)(10) were improper actions since 


deviations in three bids received affected bidder responsibility and not 
bid responsiveness. However, negotiations currently being conducted 
may be continued as needs of contracting agency have changed since 
opening of bids and use of negotiations will not negate maximum possible 
competition which advertised procurements attempt to further 


Not a mandatory requirement 

Bidder’s execution of waiver of misdescription in a solicitation upon 
agency’s request after bid expired may be viewed as revival of bid. 
Since all other bids were rejected, Govt. may accept revived bid rather 
than readvertise if such action is in Govt.’s best interest 


Readvertisement justifications 
General Accounting Office direction 

An IFB which only stated in general terms the nature and extent of 
descriptive literature desired was defective because it failed to comply 
with sec. 1-2.202-5 of Federal Procurement Regs. (FPR) that a descrip- 
tive data clause detail those components of data and type of data desired. 
As the industrial exhauster solicited is still required, and cannot be 
procured without submission of descriptive data, canceled invitation 
should be readvertised in consonance with FPR descriptive literature 
requirements 
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BIDS—Continued 

Discarding all bids—Continued 

Readvertisement justifications—Continued 

Nonresponsiveness of bids 

Bidder, which by its bid on water purification system transformed 
design specification for membrane with required pH range of 1-13 into 
performance specification for its entire system and offered membrane 
having range of only pH 4.5-5.0, should have been declared nonrespon- 
sive since transformation of specification should have been accomplished 
by (1) IFB amendment, or (2) rejection of all bids and readvertisement_ _ 


Reinstatement - 

Where readvertising of procurement would create auction atmosphere, 
because all prior bidders would participate in resolicitation and all 
bidders would most likely offer products previously offered, but at 
reduced prices, there was no cogent and compelling reason to justify 
cancellation of invitation and as cancellation was prejudicial to com- 
petitive system as award under initial solicitation would have served 
needs of Govt., original invitation for bids should be reinstated 


Discounts 
Mistake alleged 
Offer of a 10-day discount is not such an apparent mistake that con- 

tracting officer was required to verify bid since offer was not precluded 

by solicitation and, furthermore, Govt. may take advantage of discount 
when nondiscounted bid is low as provided by ASPR 2-407.3(d)_----- 
Where protester contends that it either intended to offer a 20-day 
discount but indicated a 10-day discount or mistakenly believed a 
10-day discount could have been evaluated under IFB, a 20-day discount 
cannot be considered since it would cause displacement ,of another 
bidder without protester’s actual intent being evident on face of bid_--- 
Modification after bid opening 
Offer to change a 10-day discount to a 20-day discount after bid 
opening is considered a late bid modification, acceptance of which is 
precluded by ASPR 2-305 and par. 8(a) of solicitation instructions and 
conditions since bid involved is not low bid 


Evaluation 
Conformability of equipment, etc. (See CONTRACTS, Specifications, 
Conformability of equipment, etc., offered) 
Delivery provisions 
Lowest overall cost to Government 
In evaluation of bids to furnish field desks to be shipped f.o.b. origin 
to several destinations, carriers whose rates were used by contracting 
agency in computing transportation costs may be regarded as ‘“‘regulated 
common carriers” within meaning of ASPR 2-201(a) D(vi), whether they 
are regulated by ICC or State in which bidder’s production facilities and 
delivery points are located since purpose of regulation is to insure that 
award is made to bidder offering lowest evaluated overall cost including 
transportation costs as required by ASPR 19-100 and ASPR 19-301. 
Furthermore, U.S. may utilize tenders issued by State-regulated carriers 
for intrastate shipments 
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BIDS—Continued 
Evaluation—Continued 
Delivery provisions—Continued 
Lowest overall cost to Government—Continued 
Contention that preferential “‘section 22” rates tendered by carriers 
regulated by ICC to Govt. cannot be used in computing transportation 
costs for evaluation of f.o.b. origin bids to furnish field desks, since clause 
in ASPR 7-103.25 was not included in IFB, is not valid because wording 
of clause appears verbatim in invitation. Moreover, ASPR 19-217.1(a), 
which protestant views as requiring inclusion of clause, only requires 
inclusion if contractor may be required by Govt. to ship desks under 
prepaid commercial bills of lading_-_.-..........------------------ 
For purpose of using carriers’ ‘‘section 22’ tenders in evaluation of 
bids under solicitation for field desks, there is no provision in ASPR for 
evaluating carriers’ responsibility or likelihood that preferential ‘‘sec- 
tion 22” tenders offered to Govt. by carriers will still exist on date of 
shipment. However, since ‘‘section 22” tenders are continuing unilateral 
offers which may be withdrawn by carrier in accordance with terms of 
particular tender, even though there is no assurance of continued exist- 
ence of tender, contracting agency need not determine in evaluating 
bids that these rates will exist on date of shipment, so long as they are in 
effect or are to become effective prior to date of expected shipment and 
are on file or published as provided in ASPR 19-301.1(a) 


Estimates 
Requirements contract 
Invitation for bids is defective where no estimated quantities of 
services advertised are stated as required by FPR 1-3.409(b) (1) and prior 
GAO decisions 


Factors other than price 
Criteria inherent in solicitation 

When similarly priced bids are received, phrase in Federal Procure- 
ment Regs. sec. 1-2.407-6(a) that “other factors properly to be con- 
sidered” in determining equality of bids means those criteria which are 
inherent in solicitation and not those extraneous circumstances which 
may become significantly attractive to procurement activity only be- 
cause tie bids have been received, and incumbent contractor’s past per- 
formance record is just such an extraneous circumstance-_--__.---------- 


Manuals 

IFB schedule provision to effect a bidder will be considered non- 
responsive if commercial technical manuals solicited did not meet military 
specifications standards should be deleted for use in future solicitations 
as it is prejudicial to fault bidders for this failure in view of fact military 
specification on “Manuals, Technical: Commercial Equipment” does not 
contemplate bid rejection on basis of manual insufficiency but rather 
provides that details of manual content shall be covered by contract; in 
view of conflicting provision in solicitation schedule that commercial 
manual content that unintentionally deviates from equipment specifica- 
tion affords no basis for bid rejection; and in view of fact bidder is bound 
by its bid to comply with both equipment specifications and com- 
mercial manual requirements of military specifications__......--------- 
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BIDS—Continued 
Evaluation—Continued 


Method of evaluation 
Propriety 

Under IFB consisting of two items, furnishing of new printing press 
and trade-in allowance for removal of old presses, only new item is con- 
sidered foreign end product to which 6-percent differential factor pre- 
scribed by Buy American Act (41 U.S.C. 10a-d) applies in evaluation of 
bids to determine price reasonableness of domestic articles, even though 
bid value of trade-in items was evaluation factor, since no articles, 
materials, or supplies are to be acquired for public use under trade-in 
provision of IFB, and fact that second low bidder offering foreign print- 
ing press would have been low bidder if trade-in allowance had been 
deducted from cost of new item furnishes no basis for sustaining protest 
to manner in which bids were evaluated 


Negotiated procurement. (See CONTRACTS, Negotiation, Evaluation 
factors 
On basis other than on invitation 
Information deviating from specifications 
Award for transportation services evaluated on basis of oral an- 
nouncement at bid opening instead of evaluation method provided in 
IFB which would have resulted in different bidder being successful 
should be terminated for the convenience of Govt. and requirement re- 
solicited, since oral statement was not binding on bidders; moreover, bids 
may not be evaluated on different basis than stated in IFB. Bidders were 
effectively denied opportunity to consider whether bids should be modi- 
fied and FPR 1-2.207(d) precludes award in such circumstance_ --_-_-___- 


Failure to furnish something required. (See CONTRACTS, Specifications, 

Failure to furnish something required) 
“Firm Bid Rule” 

Application of rule 

Bid that failed to list subcontractors which was submitted under 
solicitation for retreading of pneumatic tires that limited subcontracting 
to not more than 50 percent of work and that called for listing of sub- 
contractors for purpose of establishing bidder responsibility. may be 
considered. It is only when subcontractor listing relates to material 
requirement of solicitation that bid submitted without listing is non- 
responsive, and fact that invitation imposed 50 percent limitation on 
subcontracting does not convert subcontracting listing requirement to 
matter of bid responsiveness since purpose of listing is to determine 
bidder capability to perform, information that may be submitted sub- 
sequent to bid opening. Furthermore, ‘‘Firm Bid Rule” was not violated 
since bidder may not withdraw its bid and bid acceptance will result in 
I a en 

Additional cost due to devaluation of dollar to corporation in business 
of producing drafting and engineering instruments, measuring devices 
and precision tools to obtain supplies from abroad to meet contractual 
commitments to Govt. may not be reimbursed to corporation by in- 
creasing any bid price open for acceptance or any contract price since 
devaluation of dollar is attributable to Govt. acting in its sovereign 
capacity and Govt. is not liable for consequences of its acts as a sover- 





797 


27 


INDEX DIGEST 


BIDS—Continued 
“Fi, 1 Bid Rule’——Continued 
Application of rule—Continued 
eign; no provision was made for price increase because cost of perform- 
ance might be increased; and under ‘“‘firm-bid rule,” bid generally is 
irrevocable during time provided in IFB for acceptance of a bid 


Labor stipulations. (See CONTRACTS, Labor stipulations) 
Late 

Mail delay evidence 

Agency obtained evidence effect 

Contracting officer acted in accordance with advice of postal officials 
in accepting late registered mail bid on basis that lateness was due 
solely to delay in mails for which bidder was not responsible. Award 
will not be disturbed because it later appears that postal officials’ advice 
may have been erroneous 


Procedure to obtain 
It was not improper for contracting officer, rather than low bidder, to 
have gathered information upon which determination to accept late bid 
was made. Contracting officer was not obligated to conduct hearing 
prior to making his determination 


Modification 
Discount terms 
Offer to change a 10-day discount to a 20-day discount after bid 
opening is considered a late bid modification, acceptance of which is pre- 
cluded by ASPR 2-305 and par. 8(a) of solicitation instructions and 
conditions since bid involved is not low bid 


Proposals and quotations. (See CONTRACTS, Negotiation, Late 
proposals and quotations) 
Mistakes 
Allegation after award. (See CONTRACTS, Mistakes) 
Correction 
Still lowest bid . 

Worksheets submitted to substantiate allegation of error in low lump- 
sum bid to perform janitorial services having established error occurred 
in bid preparation by subtracting rather than adding profit item, the bid 
may be corrected. Furthermore, although bidder made no claim of error 
for other items the agency contends were omitted in bid preparation 
that does not preclude consideration of bid as corrected since corrected 
bid approximates Govt.’s estimate for job and evidence indicates bid 
would be low even if omitted items were to be added to bid 


Discount terms 

Offer of a 10-day discount is not such an apparent mistake that 
contracting officer was required to verify bid since offer was not pre- 
cluded by solicitation and, furthermore, Govt. may take advantage of 
discount when nondiscounted bid is low as provided by ASPR 2-407.3(d)- 


Evidence of error 
“Clear and convincing evidence’’ of error 
While GAO has right of review, authority to correct mistakes alleged 
after bid opening but prior to award vests in procuring agency, and as 
weight to be given evidence submitted in support of error is question 
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BIDS—Continued 

Mistakes—Continued 
Evidence of error—Continued 
“Clear and convincing evidence” of error—Continued 

of fact, determination by designated evaluator of evidence, to whom 
matter was referred pursuant to ASPR 2-406.3(b)(1)- and (e)(3), to 
correct error since work sheets of low bidder established by clear and 
convincing evidence that alleged error occurred, showed how it occurred, 
and that price bid was only approximately 35 percent of price intended, 
will not be disturbed by GAO, for work sheets alone can constitute clear 
and convincing evidence of error, and fact that procuring activity deter- 
mined evidence was not clear and convincing in no way bound evaluator 
or reflected on independent consideration of evidence. Furthermore, 
ASPR 2-406 procedure for evaluating bid mistakes applies whether 
procurement is routine or complicated 


Determination procedure 
Apparent computation of certain individual items on worksheets 
furnished in support of error in bid after total price was determined 
rather than before is a logical if not an optimum procedure and does 
not reasonably put authenticity of worksheets into question 


Late telegraphic bid correction evidence of error 

Although under ordinary circumstances contracting officer is not 
expected to anticipate possibility that bidder will claim mistake in bid 
after award, where he was on notice of possibility of bid error in alterna- 
tive item to basic bid for electrical distribution system and where bidder 
had attempted to modify by late telegram both basic bid, Item 1, and 
alternate item, Item 1A, contracting officer should have been alerted to 
possibility of error on both items and it would have been prudent prior 
to award of Item 1 to inquire if attempted price increases reflected 
mistakes in both items, particularly since bidder had not acquiesced 
in award. Therefore, upon establishing existence of mistake, no contract 
having been effected at award price. and substantial portion of work 
having been completed, contractor may be paid on a .quantum-valebat or 
quantum meruit basis, that is, reasonable value of services and materials 
actually furnished 


Intended bid price uncertainty 
Bid rejection 
Where protester contends that it either intended to offer a 20-day 
discount but indicated a 10-day discount or mistakenly believed a 10-day 
discount could have been evaluated under IFB, a 20-day discount can- 
not be considered since it would cause displacement of another bidder 
without protester’s actual intent being evident on face of bid____-_---- 


Unconscionable to take advantage 
Rule 
Fact that low bidder under IFB to furnish fitting assemblies verified 
its bid price prior to award does not preclude relief after award from 
mistake in bid where it would be unconscionable to require contract 
performance, even though contractor’s potential loss would not be very 
great or that mistake was due to negligence in obtaining complete set of 
specifications and, therefore, contract awarded may be canceled. Further- 
more, under ASPR 2-406.3(e)(2), contracting officer is not required 
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BIDS—Continued 
Mistakes—Continued 
Unconscionable to take advantage—Continued 

Rule—Continued 
to accept low bid which is very far below other bids or Govt.’s estimated 
price, notwithstanding bid verification, and as low bid was approximately 
26 percent of next two higher bids for production unit and one-twelfth 
of next higher bid for first article, for application is unconscionability 
theory that where mistake is so great it could be said Govt. was ob- 
viously getting something for nothing relief should be allowed 


Verification 
Basis of low bid verification 

Acceptance of bid at aggregate amount quoted—bid which stated 
“Bid based on award of all items’’ and offered prompt payment dis- 
count—under invitation for 37 items of electrical parts and equipment 
to be bid on individually and bid to show total net amount, without 
verification of aggregate bid although it was substantially below total 
net amounts shown in other bids and next lowest bid was verified, 
entitles supplier of items, pursuant to purchase order issued, to adjust- 
ment in price to next lowest aggregate bid, less discount offered, since 
contracting officer considered there was possibility of error in higher bid 
he should have suspected lower bid likewise was erroneous, and supplier 
having been overpaid on basis of item pricing, refund is owing Govt. 
for difference between amount paid supplier and next lowest bid 


Modification 

Ambiguous 

Award for transportation services evaluated on basis of oral announce- 
ment at bid opening instead of evaluation method provided in IFB 
which would have resulted in different bidder being successful should 
be terminated for the convenience of Govt. and requirement resolicited, 
since oral statement was not binding on bidders; moreover, bids may 
not be evaluated on different basis than stated in IFB. Bidders were 
effectively denied opportunity to consider whether bids should be 
modified and FPR 1-2.207(d) precludes award in such circumstances - _ __ 


Negotiated procurement. (See CONTRACTS, Negotiation) 
Offer and acceptance. (See CONTRACTS, Offer and acceptance) 
Omissions 

Information 

Essentiality 

Failure of low bidder to list buses it would use in performing trans- 
portation service contracts did not render bid nonresponsive as omission 
relates to responsibility of bidder rather than 1° responsiveness of bid, 
since procurement requirement was for furnishing of services and not for 
furnishing buses, except as incident to furnishing services, and since 
bidder is legally obligated to furnish buses having acceptable minimum 
characteristics. Therefore bid should ndt have been rejected without 
specific determination that company was nonresponsive 
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BIDS—Continued 


Preparation 

Costs 

Recovery 

Although bid or proposal preparation costs may be reimbursable 
where Govt. has breached implied obligation to fairly consider bid or 
proposal, claim for cost of preparing proposal to furnish weather observa- 
tion and cloud seeding aircraft may not be considered on basis reevalua- 
tion of price score factor displaced claimant—reevaluation necessitated 
by fact initial evaluation used erroneous technique—or on basis it was 
deemed inadvisable to cancel procurement because of erroneous public 
opening of proposals—determination sufficieritly justified—since these 
facts do not support finding of breach of obligation that warrants re- 
covery of proposal preparation costs 5 

Damage claim for anticipated profits by unsuccessful offeror is not for 
allowance since no contract came into existence and, therefore, there is no 
legal basis to support claim. Also, claim for proposal preparation costs 
based upon contention that technical proposal submitted under step one 
of two-step procurement was not fairly and honestly considered is not for 
allowance by U.S. GAO since standards and criteria for allowance of 
preparation costs have not been established by courts 357 

GAO is aware of no authority to support bidder claim for ‘damages 
and a reward for our valuable suggestions.”’ However, it may be, we 
do not decide, that protester would have valid claim for bid preparation 
costs under criteria of Excavation Construction Inc. v. United States, No. 
408-71, U.S. Ct. Cl., Apr. 17, 1974; Keco Industries, Inc. v. United 
States, No. 173-69, U.S. Ct. Cl., Feb. 20, 1974; and Keco Industries v. 
United States, 192 Ct. Cl. 773, 428 F. 2d 1233 (1970). Should protester 
choose to file such claim GAO would be obliged to consider it under 
above-noted case law and make determination at that time 


Prices 

Unreasonably low 

Even though low bid under two-step procurement for pump testing 
system was substantially less than other bids, award to low bidder was 
proper since bidder verified its bid was correct, agency determined that 
proposal would meet specifications at price bid, and ‘“‘buying in”’ allega- 
tion does not constitute basis to preclude award to an otherwise accept- 
able bidder 


Protests. (See CONTRACTS, Protests) 
Qualified 

Acceptance of bid 

Prejudicial to other bidders 

Where IFB sets out maximum time for service and maintenance for 
water purification unit and procurement agency does not refute conten- 
tion that system bid by successful bidder could not meet these service 
and maintenance requirements but merely states that with post-award 
change in chemicals to be used contractor will meet specification require- 
ment, GAO concludes action was ‘‘waiver” of specification and was 
prejudicial in material respect to other bidders 
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Qualified—Continued 


Bid nonresponsive 

Bidder, which by its bid on water purification system transformed 
design specification for membrane with required pH range of 1-13 into 
performance specification for its entire system and offered membrane 
having range of only pH 4.5-5.0, should have been declared nonrespon- 
sive since transformation of specification should have been accomplished 
by (1) IFB amendment, or (2) rejection of all bids and readvertisement_ 


Cover letter. (See BIDS, Qualified, Letter, etc.) 
Letter, etc. 
Containing conditions not in invitation 
Bid submitted with cover letter which (1) clearly conditions bidder’s 
performance on presence of certain physical site conditions which did 
not exist, and (2) attempts to reduce bidder’s obligation to meet specifi- 
cations as written is unacceptable qualified bid 


Listing production facilities 

Cover letter included with bid which lists bidder’s production facilities 
in several cities and describes new facility to be opened in Washington, 
D.C., is responsibility information which does not qualify or condition 
bid or limit basis of responsibility determination 
Qualified products. (See CONTRACTS, Specifications, Qualified products) 
Rejection 

Discarding all bids. (See BIDS, Discarding all bids) 

Erroneous basis 

Where contracting officer improperly found that low bid was nonre- 
sponsive and awarded contracts for shuttle bus services in Alaska to 
other bidders pursuant to erroneous determination, he should, upon 
finding that low bid is still for acceptance, make current determination 
of responsibility of rejected bidder, and if found responsible, terminate 
existing contract(s) for those schedule(s) on which rejected company 
was low bidder and make award to company, if its bid is otherwise 
acceptable for award 

Fact that an amendment to IFB which extended bid opening date 
and made material change in specifications was not formally acknowl- 
edged by low bidder did not require rejection of low bid where the bid 
was dated just 2 days before extended bid opening date evidencing 
bidder was aware of existence of amendment, and where bid date con- 
stituted implied acknowledgment of receipt of amendment, and since 
low bid should not have been rejected as nonresponsive, it is recom- 
mended that if low bidder is a responsible firm and contracting agency’s 
operational capability will not be disrupted, the erroneously awarded 
contract should be terminated for convenience of Govt. and award 
made to low bidder at its bid price 


Requests for proposals. (See CONTRACTS, Negotiation, Requests for 
proposals) 

Samples. (See CONTRACTS, Specifications, Samples) 

Specifications. (See CONTRACTS, Specifications) 
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BIDS—Continued 


Subcontracts 

Applicability of Federal procurement rules 

Under invitation issued by Federal grantee required by HEW regu- 
lation to conform with competitive system in construction of classroom 
building, low bidder who executed certificate relating to part I of bid 
conditions that required listing of trades to be employed and coverage 
that would be extended by New Orleans affirmative action plan but 
failed to sign part II certificate that involved commitment to various 
goals and specific steps contained in bid conditions or submit alter- 
native affirmative action plan nevertheless submitted a responsive bid 
since in signing part I certification bidder is committed to comply with 
terms and conditions of New Orleans Plan and to submit alternative 
plan for trades not signatory to New Orleans Plan, thus meeting material 
requirements of invitation 
Submission 

Time extension for submission 

Amended invitation requirement 
Late receipt of amendment 

Bidder who contends that failure to be timely notified of amendment 
to IFB to furnish field desks that ‘extended bid opening date cost it 
more favorable quotes from suppliers is not considered to have been 
prejudiced by extension of bid opening date or failure to receive amend- 
ment prior to originally scheduled bid opening date where record evi- 
dences acknowledgment of amendment was received with letter modi- 
fying certain option prices by time of bid opening. Furthermore, there 
is no indication that apparent late receipt of amendment resulted from 
any deliberate act by contracting agency or that bidder raised any 
objection prior to extended bid opening : 
Surplus property. (See SALES) 

Tie 

Procedure for resolving 

Where two equal bids were received to perform international freight 
forwarding services and award was made to incumbent firm rather 
than drawing lots as required by Federal Procurement Regs. sec. 
1-2.407-6(b), recommendation is made that contracting agency now 
draw lots and, if protester wins drawing, that award made be terminated 
for convenience of Govt. and that award be made to previously un- 
successful bidder for the remaining services. Modifies 37 Comp. Gen. 


Trade-in allowances 

Foreign product offered 

Under IFB consisting of two items, furnishing of new printing press 
and trade-in allowance for removal of old presses, only new item is 
considered foreign end product to which 6-percent differential factor 
prescribed by Buy American Act (41 U.S.C. 10a-d) applies in evaluation 
of bids to determine price reasonableness of domestic articles, even 
though bid value of trade-in items was evaluation factor, since no 
articles, materials, or supplies are to be acquired for public use under 
trade-in provision of IFB, and fact that second low bidder offering 
foreign printing press would have been low bidder if trade-in allowance 
had been deducted from cost of new item furnishes no basis for sustaining 
protest to manner in which bids were evaluated 
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BIDS—Continued 
Two-step procurement 

Bid protest procedures applicability 

Timeliness requirement in sec. 20.2 of Interim Bid Protest Procedures 
and Standards is for application to protests incident to two-step form of 
procurement since special exception to protest procedure for this form of 
procurement is not warranted. Therefore, not for consideration is both 
allegation of specification improprieties filed after closing date for receipt 
of bids under step two sinc® improprieties should have been discussed at 
pre-technical proposal conference or brought to attention of contracting 
agency prior to closing date for receipt of proposals under step one, and 
delayed objection to rejection of technical proposal submitted under 
step one as contacts to obtain explanations and clarifications do not 
meet requirement of protesting to contracting agency. Furthermore, 
exceptions in sec. 20.2(b) to protest procedures do not apply since to 
pursue a matter that appears futile does not constitute “good cause 
shown” and rejection of proposal for deficiencies does not raise issues 
significant to procurement practices and procedures 

Evaluation 

Costs 
“Life cycle” v. “cost of ownership” 

Deletion of “‘life cycle’ costing evaluation factor and addition of ‘‘cost 
of ownership to the Government”’ factor in a reinstated solicitation after 
submission of oscilloscopes for qualification under step one of two-step 
negotiated procurement without giving offerors opportunity to modify 
their step one proposals in light of new introduced factors into procure- 
ment is sustained since there is no evidence of real prejudice to position 
of protester 

Price acceptability 

Even though low bid under two-step procurement for pump testing 
system was substantially less than other bids, award to low bidder was 
proper since bidder verified its bid was correct, agency determined that 
proposal would meet specifications at price bid, and ‘‘buying in” allega- 
tion does not constitute basis to preclude award to an otherwise accept- 
able bidder 

Second step 

Contract subject to approval 

Contention that no contract came into existence under second step of 
two-step procurement conducted pursuant to 10 U.S.C. 2305(c) for 
housing construction because bid accepted orally was not effective before 
expiration of Davis-Bacon Wage Rate Determination and bid itself, or 
alternative allegation that bid was nonresponsive and also contained bid 
price error and, therefore, there was no contract to terminate for default 
is refuted by record which evidences oral notification of contract ap- 
proval made subsequent to written notification of award made subject 
to such approval was in compliance with IFB. Furthermore, failure to 
describe actual amount of work to be performed by contractor did not 
make its bid nonresponsive as invitation did not require this informa- 
tion, and variances between price bid and Govt.’s estimate and other 
bids submitted was insufficient to place contracting officer on construc- 
tive notice of error 


564-361 O - 75 - 15 
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BIDS—Continued 

Two-step procurement—Continued 

Specifications 

Revision 
Propriety 

Deletion of ‘‘life cycle’ costing evaluation factor and addition of 
‘cost of ownership to the Government’’ factor in a reinstated solicita- 
tion after submission of oscilloscopes for qualification under step one 
of two-step negotiated procurement without. giving offerors opportunity 
to modify their step one proposals in light of new introduced factors 
into procurement is sustained since there is no evidence of real prejudice 
to position of protester 

Technical proposals 

Criteria sufficiency 

Where specifications for two-step procurement of high takeoff angle 
antennas and ancillary items did not call for separate ladder and low 
bidder under Step ITI proposed to furnish ladder that would be integral 
part of antenna structure and only other bidder offered separate ladder 
on basis of prior experience, bidders were not competing on equal basis 
and contracting agency’s acceptance of low bid without issuing amend- 
ment to specifications to establish criteria requires cancellation of Step 
II of invitation for bids and reopening of Step I phase of procurement 
on basis of amended specifications to assure equal bidding basis. Fact 
that two-step procedure combines benefits of competitive advertising 
with feasibility of negotiation does not obviate necessity for adherence 
to stated evaluation criteria and basis or essential specification require- 


Preparation costs, anticipated profits, etc. 

Damage claim for anticipated profits by unsuccessful offeror is not for 
allowance since no contract came into existence and, therefore, there is 
no legal basis to support claim. Also, claim for proposal preparation costs 
based upon contention that technical proposal submitted under step 
one of two-step procurement was not fairly and honestly considered is 
not for allowance by U.S. GAO since standards and criteria for allowance 
of preparation costs have not been established by courts___._._.------ 


BOARDS, COMMITTEES, AND COMMISSIONS 
Compensation. (See COMPENSATION, Boards, committees, and 
commissions) 


BONDS 
Bid 
Excessive amount 
Minor informality 
Since furnishing of bid bond in excess of amount required by IFB 
does not constitute change that would give one bidder an advantage 
over another, deviation may be waived as minor informality 
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BUY AMERICAN ACT 

Applicability 

Contractors purchases from foreign sources 

End product v. components 

For purposes of Buy American Act (41 U.S.C. 10a-d), General 
Services Admin. properly evaluated general mechanics’ tool kits being 
procured as domestic source end products, since each kit as an entirety— 
not individual tools contained therein—is an “end product” and cost 
of foreign component tools constituted less than 50 percent of cost of 
all components 


Bids. (See BIDS, Buy American Act) 
Small business concerns 

Buy American Act v. small business requirements 

Requirement of small business definition that end items to be furnished 
shall be manufactured or produced in U.S. is separate and distinct 
from Buy American Act requirements that preference be given to 
domestic source end products. Therefore, term “manufactured or 
produced” as used in small business definition is not regarded as “‘manu- 
facturing’’ processes within contemplation of Buy American Act 


CANAL ZONE 
Employees 
Hired locally 
Home leave 


Although employee, who entered service in Canal Zone, was given 
transportation agreement on basis of his travel to the Zone as dependent 
of employee with transportation agreement, he is not entitled to ac- 


cumulate 45 days annual leave and home leave since he did not meet 
requirement of 5 U.S.C. 6304(b) that he be recruited from U.S. or 
territory or possession of U.S. outside the Zone. Further, home leave 
under 5 U.S.C. 6305(a) may not be granted since the employee is not 
entitled to accumulate 45 days annual leave 

Status 

“Territories and possessions”’ 

Although employee, who entered service in Canal Zone and was 
given transportation agreement based on his former status as dependent 
of employee with transportation agreement, was not entitled to ac- 
cumulate 45 days annual leave and home leave while stationed in the 
Zone, he was entitled to such benefits upon transfer to Mexico since the 
Zone is considered within the phrase “territories and possessions” of 
U.S. as used in 5 U.S.C. 6304(b) (1) covering the 45-day leave accumula- 
tion and employee entitled to such accumulation is entitled to home 


CARRIERS 
Common 
State regulated 
In evaluation of bids to furnish field desks to be shipped f.o.b. origin to 
several destinations, carriers whose rates were used by contracting 
agency in computing transportation costs may be regarded as “regulated 
common carriers” within meaning of ASPR 2-201(a) D(vi), whether they 
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CARRIERS—Continued 
Common—Continued 
State regulated—Continued 
are regulated by ICC or State in which bidder’s production facilities 
and delivery points are located since purpose of regulation is to insure 
that award is made to bidder ‘offering lowest evaluated overall cost 
including transportation costs as required by ASPR 19-100 and ASPR 
19-301. Furthermore, U.S. may utilize tenders issued by State-regulated 
carriers for intrastate shipments 
Operating authority 
I.C.C. or State 
Status of carrier 
Amount claimed for movement of tug and barge under canceled con- 
tract because contractor did not have required ICC authority is not 
reimbursable as agent of Govt. may not waive requirement that a water 
carrier in interstate commerce is subject to regulation under Interstate 
Commerce Act, and since no benefit accrued to Govt., payment on a 
quantum meruit basis may not be made 


CEREMONIES AND CORNERSTONES 

Dedication 

Expense reimbursement 

Since holding of dedication ceremonies and laying of cornerstones 
connected with construction of public buildings and public works are 
traditional practices, costs of which are chargeable to appropriation for 
construction of building or works, expense of engraving and chrome 
plating of ceremonial shovel used in ground breaking ceremony would 
be reimbursable and chargeable in same manner as any reasonable 
expense incurred incident to cornerstone laying or dedication ceremony 
but for fact evidence has not been furnished as to who authorized the 
chrome plating and engraving of shovel; where shovel originated; sub- 
sequent use to be made of shovel; and why there was l-year lag between 
ground breaking ceremony and plating and engraving of shovel 


CHECKS 

Delivery 

Banks 

Retired pay 

Although permissive authority in 31 U.S.C. 492(b) for issuance by 
disbursing officers, in accordance with regulations prescribed by Secre- 
tary of the Treasury, of composite checks to banks or financial institu- 
tions for credit to accounts of persons requesting in writing that recurring 
payments due them be handled in this manner includes issuance of Mili- 
tary Retired Pay checks, composite checks should not be issued without 
determination, pursuant to regulations to be prescribed by Secretary, of 
continued existence and/or eligibility of persons covered, and if provided 
by regulation deposits may be made to joint accounts as well as single 
accounts 
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CHECKS—Continued 

Forgeries 

Endorsement 

Rubber-stamp 

Reclamation action for proceeds of original check endorsed by unau- 
thorized use of rubber-stamp imprint of payee’s name should be con- 
tinued against the cashing bank, a Georgia institution, since check 
issued to an out-of-State payee was negotiated on an endorsement made 
by an “unauthorized signature’ within meaning of that term as pre- 
scribed by Uniform Commercial Code adopted by Georgia, and improper 
negotiation was due to no fault of payee who had been issued and cashed 
a substitute check and, therefore, passage of valid title to bank was 
precluded. Fraudulent negotiation was made possible by bank’s failure 
to identify negotiator of check rather than by unauthorized endorsement. 
Use of rubber stamp—a rarity for individuals—and fact that check was 
drawn to out-of-State payee required greater degree of care to identify 
endorser than was exercised by endorsing bank 
Nonreceipt 

Expenses incidental to loss 

Bidder’s claim for incidental expenses that resulted from loss of 
unendorsed cashier’s check, payable to the order of GSA and submitted 
as bid deposit incident to sale of real property and which was lost in 
mail when returned after all bids were rejected is denied because GSA, 
as pledgee, is only obligated to use ordinary care and its use of certified 
mail, return receipt requested, conforms with customary practice and 
pledgees need not insure pledged property 

CIVIL SERVICE COMMISSION 

Jurisdiction 

Compensation matters 

Determination of applicability of sec. 7(d)(1)(A) of Federal Advisory 
Committee Act to Executive Director of National Advisory Council on 
Vocational Education who is paid $36,000 per year plus yearly contribu- 
bution of $6,888 towards retirement is not necessary, since authority of 
Council to hire without regard to civil service laws does not authorize 
Council to compensate him without regard to Classification Act. How- 
ever, matter should be submitted to CSC which has jurisdiction to make 
final determinations as to applicability of Classification Act, and upon 
determination of proper rate of pay, request for waiver of any erroneous 
payments, if over $500, may be submitted to GAO 

Retirement 

National Guard technicians who are separated from civilian positions 
as result of loss of enlisted military status due to failure on part of Na- 
tional Guard to accept their reenlistment applications, although quali- 
fied, are considered to have been involuntarily separated and, therefore, 
entitled to severance pay provided under 5 U.S.C. 5595, except when it 
is reasonably established that failure to accept application for reenlist- 
ment is for cause based on charges of misconduct, delinquency, or 
inefficiency on part of enlisted member. Although GAO has no jurisdic- 
tion to determine whether qualified technician who is separated from 
civilian position because application for reenlistment is not accepted is 
precluded from receiving civil service retirement benefits based on invol- 
untary separation, it is suggested reference in legislative history of 
National Guard Technicians Act of 1968 to “involuntary retirement’ 
should be narrowly construed 
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CLAIMS 
Assignments 
Checks. (See CHECKS, Delivery, Banks) 
Contracts 
Business operation sold, etc. 

Proposed novation agreement among contractor—wholly owned 
subsidiary of large concern—awarded two Govt. contracts for hydraulic 
turbines and other items, subcontractor who assumed responsibility 
to complete contracts upon the closing down of subsidiary plant and 
sale to foreign corporation of those assets not needed to perform con- 
tracts, and the Govt. may be approved if in best interest of Govt. 
Although novation agreement will contravene Anti-Assignment Act, 
41 U.S.C. 15, since exception in ASPR 26-402(a) that permits recogni- 
tion of third party as successor in interest to Govt. contract is not 
applicable as subcontractor’s interests in contracts are not ‘incidental 
to the transfer’ of subsidiary, there is. no objection to recognition of 
assignment if it is administratively determined to be in best interests 
of Govt 

Personal property losses 

Claims against carrier : 

Claim acquired by assignment pursuant to Military Personnel and 
Civilian Employees’ Claims Act, 31 U.S.C. 240, against carrier for loss 
of antique Imari and Kutani Japanese porcelains in transit of Air 
Force officer’s household goods properly was recovered by setoff against 
carrier who has denied liability because porcelains were not declared to 
have extraordinary value; loss was not listed at time of delivery; and 
shipment being only one in van it could not have been misdelivered. 
However, although of high value, antique porcelains are not articles 
of extraordinary value and since valuation placed on shipment was 
intended to include porcelains, separate bill of lading listing was not 
required, clear delivery receipt may be rebutted by parol evidence; 
and carrier’s receipt of more goods at origin than delivered establishes 
prima facie case of loss in transit 
Damages 

Contracts 

Valuable suggestions submitted with bid 

GAO is aware of no authority to support bidder claim for ‘‘damages 
and a reward for our valuable suggestions.’”’ However, it may be, we 
do not decide, that protester would have valid claim for bid preparation 
costs under criteria of Excavation Construction Inc. v. United States, 
No. 408-71, U.S. Ct. Cl., Apr. 17, 1974; Keco Industries, Inc. v. United 
States, No. 173-69, U.S. Ct. Cl., Feb. 20, 1974; and Keco Industries v. 
United States, 192 Ct. Cl. 773, 428 F. 2d 1233 (1970). Should protester 
choose to file such claim GAO would be obliged to consider it under 
above-noted case law and make determination at that time 
Doubtful 

Military matters 

Court’s interpretation in Edward P. Chester, Jr., et al. v. United 
States, 199 Ct. Cl. 687, that words ‘‘shall if not earlier retired be retired 
on June 30,” which are contained in mandatory retirement provision, 
14 U.S.C. 288(a), did not absolutely forbid Coast Guard officers manda- 
torily retired on June 30 in 1968 or 1969, as well as officers held on active 





CLAIMS—Continued 

Doubtful—Continued 

Military matters—Continued 
duty beyond mandatory June 30 date, from retiring voluntarily under 
14 U.S.C. 291 or 292, and that officers were entitled to compute their 
retired pay on higher rates in effect on July 1, will be followed by GAO. 
Therefore, under res judicata principle, payment to claimants for periods 
subsequent to court’s decision may be made at higher rates in effect 
July 1. Payments to other claimants in similar circumstances, in view 
of fact court’s decision is original construction of law changing GAO’s 
construction, may be made both retroactively and prospectively, 
subject to Oct 9, 1940 barring act, and submission of doubtful cases to 
GAO. Overrules B—165038 and other contrary decisions 

Submission to General Accounting Office 

On bases of Supreme Court ruling in Frontiero v. Richardson, decided 
May 14, 1973, to effect that differential treatment accorded male and 
female members of uniformed services with regard to dependents violates 
Constitution, and P.L. 93-64, enacted July 9, 1973, which deleted from 
37 U.S.C. 401 sentence causing differential treatment, regulations re- 
lating to two types of family separation allowances authorized in 37 
U.S.C. 427 should be changed to authorize family separation allowances 
to female members for civilian husbands under same conditions as 
authorized for civilian wives of male members, and for other dependents 
in same manner as provided for male members with other dependents. 
Since Frontiero case was original construction of constitutionality of 
37 U.S.C. 401 and 403, payments of family allowance may be made 
retroactively by services concerned, subject to Oct. 9, 1940 barring act, 
and submission of doubtful claims to GAO 

As Frontiero decision, decided May 14, 1973, in which Supreme Court 
ruled on inequality between male and female military members with 
regard to quarters allowances, was original construction of constitu- 
tionality of 37 U.S.C. 401 and 403, decision is effective as to both active 
and former members from effective date of statute, subject to barring 
act of Oct. 9, 1940 (31 U.S.C. 71a). Documentation required from 
female members to’support their claims should be similar to that re- 
quired of male members under similar circumstances and should be 
sufficient to reasonably establish member’s entitlement to increased 
allowances. Although claims for 10-year retroactive period may be 
processed by services concerned, since filing claim in administrative 
office does not meet requirements of barring act, claims about to expire 
should be promptly submitted to GAO for recording, after which they 
will be returned to service for payment, denial or referral back to GAO 
for adjudication. Doubtful claims should be transmitted to GAO for 
settlement 

Since act of July 9, 1973, P.L. 93-64, repealed provision of 37 U.S.C. 
401 relating to proof of dependency by female member, quarters allow- 
ance prescribed in 37 U.S.C. 501(b) for inclusion in computation of 
male member’s unused accrued leave that is payable at time of dis- 
charge, may be allowed female members on basis they are entitled to 
same treatment accorded male members who are not normally required 
to establish that their wives or children are in fact dependent on them 
for over one-half their support. Allowance may be paid retroactively by 
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COMPENSATION—Continued 


Double 

Concurrent military retired and civilian service pay 

Exemptions 
Reserve Officers’ Training Corps programs 

Establishment under 10 U.38.C. 2031 of Marine Corps Junior Reserve 
Officers’ Training Corps unit at Indian High School funded by Federal 
Govt. is not precluded since establishment of corps in ‘‘public and 
private secondary educational institutions’ is not restricted to non- 
governmental institutions, and retired members of uniformed services 
employed as administrators and instructors are required to be paid 
under 10 U.S.C. 2031(d)(1), which provides for retention of retired or 
retainer pay by member and payment by school to member of additional 
amount of not more than difference between such pay and active duty 
pay and allowances, half of which is reimbursable by appropriate service. 
However, GS appointments of officer and Fleet Reservist, with CSC 
approval, need not be revoked, and any resultant dual compensation 
payments may be waived, but future payments to members aie com- 
pensable under sec. 2031(d)(1), and incident to GS appointments, 
school may not be reimbursed for additional amounts paid members - -- 
Increases 

Promotions. (Sec COMPENSATION, Promotions) 
Jury duty 

Fees. (See COURTS, Jurors, Fees) 
Limitation. (See COMPENSATION, Aggregate limitation) 
Method of computation 

Overtime 

Preliminary and postliminary duties 

Payment of oveitime claims presented by past or present members 
of Federal Protective Service, GSA, Region III, on basis of Eugie L. 
Baylor et al. v. United States, 198 Ct. Cl. 331, is authorized except that 
time for uniform changing should be allowed in accordance with GSA 
test determination rather than time reflected in the holding, and allow- 
ance of individual claim in excess of 10 minutes per day after set off of 
duty-free lunch periods, subsequent to period covered by court case, 
depends upon whether particular guard was required to carry a gun, 
location of his locker, control point, if any, and post or posts of duty, 
reasonable walking or travel time between points, and, in case of super- 
visors, particular preliminary and postliminary duties performed, and 
method for computing amount due is made part of this decision by 
incorporation. Modified by 54 Comp. Gen. 11 

Past or present GSA Federal Protective Service members who have 
presented no evidence to support their claims for preliminary and post- 
liminary duties on basis of Eugie L. Baylor et al. v. United States, 198 Ct. 
Cl. 331, may only be allowed uniform changing time, and then only upon 
submission of release of any claim arising out of performance of additional 
preliminary and postliminary duties commencing from point in time 
10 years prior to date upon which their claims were received in Trans- 
portation and Claims Div. of U.S. GAO, even though use of releases 
generally is not favored. However, use of releases is warranted to insure 
that claimants present their claims in full at one time and that they do 
not later claim additional amounts. Modified by 54 Comp. Gen. 11-_--- 
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COMPENSATION—Continued 
Military pay. (See PAY) 
Night work 
Regularly scheduled night duty 
Leaves of absence 
Employee on 8 hour regular shift of duty, which included 2 a.m: on 
last Sunday in Apr. when standard time was advanced 1 hour to daylight 
saving time (15 U.S.C. 260a(a)), who was placed on annual leave for 1 
hour so 1 hour of pay would not be lost may not be paid Sunday premium 
pay for 1. hour of annual Jeave since 5 U.S.C. 5546 does not authorize 
premium pay for leave status during any part of regularly scheduled 
tour of duty on Sunday. However, night differential prescribed by 5 
U.S.C. 5545(a) is payable for paid leave period that is less than 8 hours, 
including both night and day hours, and it is sufficient to only note on 
time and attendance report fact leave was attributable to time change. 
Thus an employee who works 12 midnight to 8 a.m. shift on Sunday 
when time is advanced will be placed on annual leave for 1 hour and 
receive night differential for 6 hours including hour of annual leave 
Wage board employees. (See COMPENSATION, Wage board employees, 
Night differential) 
Overpayments 
Waiver. (Sce DEBT COLLECTIONS, Waiver) 
Overtime 
Aggregate limitation 
Sunday and holiday work performed on regular and recurring basis is 
not work within purview of compensatory provisions of 5 U.S.C. 5543 
and 5 CFR 550.114, and employee who from Aug. 1, 1955, through 
Jan. 10, 1970, maintained reservoir records, as well as other employees 
similarly situated, is entitled as provided by 5 CFR 550.114(c) to over- 
time compensation prescribed by 5 U.S.C. 5542 for period not barred by 
31 U.S.C. 71a. Overtime is compensable on basis of actual time worked 
Sundays and minimum of 2 hours for holidays, payable without interest 
in absence of statute so providing, and at grade limitation prescribed by 
5 U.S.C. 5542(a)(1). Employees who took compensatory time may be 
paid difference between value of that time and overtime; claims affected 
by 31 U.S.C. 71a should be forwarded to GAO for recording and return; 
overtime is payable when compensatory time is not requested 
Compensatory time 
Failure to use 
Claim of reservoir superintendent of Bureau of Reclamation for 2 
hours overtime for Sundays and holidays he was required to work during 
period Aug. 1, 1955, through Jan. 10, 1970, to take weather and reservoir 
operation records—overtime claimed on basis of not taking advantage 
of compensatory time arrangement before its discontinuance—is not 
within purview of 5 U.S.C. 5596 regarding timely appeal to unwar- 
ranted personnel action and is for consideration pursuant to 31 U.S.C. 
71a, and claim having been received in U.S. GAO on May 23, 1973, only 
that portion of claim for period prior to May 23, 1963, is barred 
Early reporting and delayed departure 
Administrative approval requirement 
Preliminary and postliminary duties being compensable as overtime 
under 5 U.S.C. 5542 only if performance of overtime had been approved 
by official properly delegated in writing to authorize duties—mere tacit 
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COMPENSATION—Continued 

Overtime—Continued 

Early reporting and delayed departure—Continued 

Administrative approval requirement—Continued 
expectation that work will be performed is insufficient approval—and if 
amount of time involved is not considered de minimus, time spent by 
security policemen and guards in preliminary and postliminary duties of 
changing into and out of uniform, picking up and replacing belt, am- 
munition, and revolver, standing inspection for physical fitness, receiv- 
ing special instructions and assignments, and walking to assigned post, 
although considered work, is not compensable as overtime where record 
does not evidence approval of work by proper authority and establishes 
duties not only did not follow consistent nattern but were so nominal 
they must be considered to be within de minimus rule 
Guards 
Claims on basis of Eugie L. Baylor case 

Payment of overtime claims presented by past or present members of 
Federal Protective Service, GSA, Region III, on basis of Eugie L. 
Baylor et al. v. United States, 198 Ct. Cl. 331, is authorized except that 
time for uniform changing should be allowed in accordance with GSA 
test determination rather than time reflected in the holding, and allow- 
ance of individual claim in excess of 10 minutes per day after set off of 
duty-free lunch periods, subsequent to period covered by court case, 
depends upon whether particular guard was required to carry a gun, 
location of his locker, control point, if any, and post or posts of duty, 
reasonable walking or travel time between points, and, in case of super- 
visors, particular preliminary and postliminary duties performed, and 
method for computing amount due is made part of on decision by 
incorporation. Modified by 54 Comp. Gen. 11 

Past or present GSA Federal Protective Service members who have 
presented no evidence to support their claims for preliminary and post- 
liminary duties on basis of Eugie L. Baylor et al. v. United States, 198 
Ct. Cl. 331, may only be allowed uniform changing time, and then only 
upon submission of release of any claim arising out of performance of 
additional preliminary and postliminary duties commencing from point 
in time 10 years prior to date upon which their claims were received in 
Transportation and Claims Div. of U.S. GAO, even though use of 
releases generally is not favored. However, use of releases is warranted 
to insure that claimants present their claims in full at one time and that 
they do not later claim additional amounts. Modified by 54 Comp. 


Employees other than Federal 

Payment for overtime services provided by Guam customs and 
quarantine officers at Andersen AFB, Guam, on 24-hour, 7-days-a-week 
rotating basis to accommodate incoming foreign traffic, plus overhead 
surcharge, which is claimed by Territory of Guam, pursuant to P.L. 
9-47 that imposes basic charge equivalent to hourly wage rate of officer 
performing service, plus administrative surcharge of 25 percent, on ‘‘all 
air and sea carriers and other persons’”’ may be paid, irrespective of laws 
and regulations enforced by officers as Federal agencies are subject as 
other carriers to charges imposed for overtime Federal customs inspec- 
tions under 19 U.S.C. 267, to extent that their operations are subject to 
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COMPENSATION—Continued 
Overtime—Continued 
Employees other than Federal—Continued 
customs inspections generally. However, determination should be made 
that surcharge is reasonable and does not constitute an unconstitutional 
tax upon U.S. Government 
Premium pay 
Sunday work regularly scheduled. (See COMPENSATION, Pre- 
mium pay, Sunday work regularly scheduled) 
Preliminary and postliminary duties 
Overtime. (See COMPENSATION, Overtime, Early reporting and 
delayed departure) 
Regular 
Not within purview of compensatory time provisions 
Sunday and holiday work performed on regular and recurring basis 
is not work within purview of compensatory provisions of 5 U.S.C. 
5543 and 5 CFR 550.114, and employee who from Aug. 1, 1955, through 
Jan. 10, 1970, maintained reservoir records, as well as other employees 
similarly situated, is entitled as provided by 5 CFR 550.114(e) to over- 
time compensation prescribed by 5 U.S.C. 5542 for period not barred 
by 31 U.S.C. 7la. Overtime is compensable on basis of actual time 
worked Sundays and minimum of 2 hours for holidays, payable without 
interest in absence of statute so providing, and at grade limitation 
prescribed by 5 U.S.C. 5542(a)(1). Employees who took compensatory 
time may be paid difference between value of that time and overtime; 
claims affected by 31 U.S.C. 7la should be forwarded to GAO for 
recording and return; overtime is payable when compensatory time is 
not requested 
Premium pay 
Environmental differential 
Entitlement 
Veterans Administration (VA) employee claimed environmental 
differential under FPM Supp. 532-1, S8-7 and Appendix J, for cold 
work. Fact that VA furnished protective clothing for work in cold 
storage area does not defeat entitlement since employee performed 
work which Appendix J lists as qualifying for differential and no pro- 
vision is made for alleviating discomfort. Where VA does not have past 
records of actual periods of exposure, which normally constitute basis 
for payment of cold work differential, payment may be based on most 
reasonable estimate after consideration of all available records 
Sunday work regularly scheduled 
Leaves of absence 
Employee on 8 hour regular shift of duty, which included 2 a.m. on 
last Sunday in Apr. when standard time was advanced 1 hour to day- 
light saving time (15 U.S.C. 260a(a), who was placed on annual leave 
for 1 hour so 1 hour of pay would not be lost may not be paid Sunday 
premium pay for 1 hour of annual leave since 5 U.S.C. 5546 does not 
authorize premium pay for leave status during any part of regularly 
scheduled tour of duty on Sunday. However, night differential prescribed 
by 5 U.S.C. 5545(a) is payable for paid leave period that is less than 8 
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COMPENSATION—Continued 
Premium pay—Continued 
Sunday work regularly scheduled—Continued 
Leaves of absence—Continued 
hours, including both night and day hours, and it is sufficient to only 
note on time and attendance report fact leave was ‘attributable to time 
change. Thus an employee who works 12 midnight to 8 a.m. shift on 
Sunday when time is advanced will be placed on annual leave for 1 hour 
and receive night differential for 6 hours including hour of annual 


Prevailing rate employees. (See COMPENSATION, Wage board em- 
ployees) 
Promotions 
Delayed 
Freeze on promotions 
Employee whose promotion was délayed as result of President’s 
freeze on promotions and administrative delay in perfecting promotion 
recommendation due to erroneous view that promotion could not be 
made unti] freeze was lifted is not entitled to retroactive promotion 
pursuant to recommendation of Grievance Examiner because error 
involved was misinterpretation of instructions and the type of admin- 
istrative error which will permit retroactive promotion is an error which 
involves ministerial action not accomplished through inadvertence or 
failure to implement mandatory provisions of: laws and regulations_-_- 
Effective date 
Approval by authorized official 
Practice of National Labor Relations Board (NLRB) of making 
promotions effective at beginning of pay period following date ‘‘notice” 
of promotion is received in personnel office, which delays pay increase 
for 13 days, may not be corrected by changing beginning of workweek 
to Monday since word ‘following’ as used in NLRB procedure for 
making promotions effective means “after” and change proposed would 
further delay increase to 14 days. Also, retroactive corrective regula- 
tion would violate rule that personnel action may not be made retro- 
actively effective to increase right of employee to compensation in 
absence of administi ative error. However, to avoid time lag in promotion 
under policy of making promotion effective at beginning of pay period 
following “notice’’ NLRB should provide by regulation that promotion 
be made effective at beginning of the pay period following approval by 
the official authorized to approve promotions 
Retroactive 
Rule 
Retroactive promotion of an employee as recommended by Grievance 
Examiner on basis that employees similarly situated in other locations 
were promoted may not be followed since employees are not entitled to 
identical treatment in promotion actions compared to other employees _- 
Salary increase adjustment 
Claim of civilian employee for retroactive promotion and salary 
differential between grades GS-12 and GS-13 on basis position he was 
serving in overseas was reclassified on July 3, 1970, to GS-13, and that 
although he was legally qualified for promotion administrative office 
failed to act timely, is justifiable claim and employee should be retro- 
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COMPENSATION—Continued 
Promotions—Continued 
Retroactive—Continued 
Salary increase adjustment—Continued 
actively promoted to GS-13 to date not earlier than July 3, 1970, nor 
later than beginning of fourth pay period after July 3, 1970, in accordance 
with 5 CFR 511.701 and 511.702, and paid salary differential to Aug. 28, 
1972, date he returned from overseas. Rule is that when position is 
reclassified to higher grade, agency must within reasonable time after 
date of final position reclassification, unless employee is on detail to 
position, either promote incumbent, if qualified, or remove him, and 
time frame for ‘‘reasonable time” is prescribed in 5 CFR 511.701 and 
5 CFR 511.702 
Removals, suspensions, etc. 
Deductions from back pay 
Outside earnings 
Basis for deduction 
Where income was generated from part-time teaching, lecturing, 
and writing activities prior to unjustified separation action only the 
added increment from such activities during the interim period between 
separation and reinstatement need be deducted from backpay. The 
determination as to the amount of such added increment may be based 
upon comparison of amount of outside work performed on hourly basis or 
frequency of occurrence, or upon income received prior to separation 
with that of interim period. Income from publication of book during 
interim period need not be deducted from backpay provided the em- 
ployee was engaged substantially in writing a book prior to his separation 
and publication would probably have occurred even if he had not been 
separated 
Tropical differential. (See FOREIGN DIFFERENTIALS AND OVERSEAS 
ALLOWANCES, Tropical differentials) 
Wage board employees 
Coordinated Federal Wage System 
Compensation adjustments 
Upon conversion to Federal Wage System under P.L. 92-392, which 
established uniform rate of 7% percent night shift differential for second 
shift workers, employees who had previously received 10 percent night 
shift differential would not suffer reduction of basic pay but would be 
entitled to receive higher differential under new pay scale until re- 
assigned to other duties not involving night work, or until entitled to 
higher rate of basic pay than retained rate by reason of wage schedule 
adjustment, higher premium pay, or any other action in normal operation 
of the System 
Environmental differential 
Veterans Administration (VA) employee claimed environmental 
differential under FPM Supp. 532-1, S8—-7 and Appendix J, for cold work. 
Fact that VA furnished protective clothing for work in cold storage area 
does not defeat entitlement since employee performed work which 
Appendix J lists as qualifying for differential and no provision is made for 
alleviating discomfort. Where VA does not have past records of actual 
periods of exposure, which normally constitute basis for payment of cold 
work differential, payment may be based on most reasonable estimate 
after consideration of all available records 
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COMPENSATION—Continued 
Wage board employees—Continued 
Night differential 
Fractional hours 
Provisions of 5 U.S.C. 5343(f), as added by Pub. L. 92-392, state that 
shift differentia! is payable when prevailing rate employee works majority 
of hours during certain hours of the day. Under that language, employee 
may be paid differential only when 5 or more hours of his regularly 
scheduled 8-hour shift occur during the hours specified since phrase 
“majority of hours’ must be given its obvious meaning—a number of 
whole hours greater than one-half 
Meal breaks 
Included 
In determining whether prevailing rate employee works majority 
of hours during periods covered by night shift differential as provided 
in 5 U.S.C. 5343(f) meal breaks of 1 hour or less will be included. Em- 
ployee’s entitlement to differential and his entitlement to 7% percent 
or 10 percent differential will be based on hours of his assigned shift 
including ewoh breaks: «caisricandiatisuseus ob ee ec lndies wedi 
Prevailing rate employees 
Wage reductions 
Indefinite wage retention 
General regulation to provide indefinite wage retention for all pre- 
vailing rate employees when wage reductions.are based upon decreases 
in prevailing rates as determined by wage surveys, regardless of par- 
ticular wage area or circumstances involved, would not be proper since 
it would be contrary to statutory provisions of Federal Wage System _-_ 
What constitutes 
Intergovernmental Personnel Act detail reimbursment 
When State or local Govt. employee is detailed to executive agency 
of Federal Govt. under Intergovernmental Personnel Act, reimbursement 
under 5 U.S.C. 3374(c) for “pay” of employee may not include fringe 
benefits, such as retirement, life and health insurance, and costs for 
negotiating assignment agreement required under 5 CFR 334.105, and 
for preparing payroll records and assignment report prescribed under 5 
CFR 334.106. The word ‘“‘pay’”’ as used in act has reference according 
to legislative history to salary of State or local detailee, and there is 
no basis for ascribing to term a different meaning than used in Federal 
personnel statutes, that is that term refers to wages, salary, overtime 
and holiday pay, periodic within-grade advancements and other pay 
granted directly to Federal employees. Overruled, in part, by 54 Comp. 
Gen.—(B-157936, Sept. 16, 1974) 


CONCESSIONS 
Contracts 
Term 
Extension 
Initial term of lease for operation of concession lapsed midway through 
agency’s 90-day termination notice required by lease, which also gives 
agency right to extend on year-to-year basis. Although lapse caused 
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CONCESSIONS—Continued Page 
Contracts—Continued 
Term—Continued 
Extension—Continued 
controversy concerning notice’s legal effect, agency termination is valid 
since notice provision is intended to give parties time to prepare for 
transition necessitated by termination and lessee’s continued operation 
of concession for duration of notice period despite lapse caused agency’s 
action to have the practical effect of providing necessary transition 
time J-ReWwlaGreorsulcrotebsgentiule. Soohuims. An sawn oDgik ad 902 
CONFERENCES 
Consider protests of bidders, etc. (See CONTRACTS, Protests, Pro- 
cedures, Interim Bid Protest Procedures and Standards, Conferences) 
CONTRACTORS 
Labor stipulations 
“Successor employer’ doctrine 
Since congressional purpose underlying sec. 4(c) of 1972 Service 
Contract Act amendments appears to be that the ‘‘successorship”’ princi- 
ple—obligation that successor service contractor pay employees no less 
than rates in predecessor’s collective bargaining agreement—was intended 
to apply with respect to successor contracts to be performed in same 
geographical area. Labor Dept.’s application of 4(c) to procurements of 
services regardless of place of performance is subject to question. How- 
ever, because practice is not prohibited by act, the protest is denied, but 
matter should be presented to Congress by Secretary of Labor to obtain 
clarifyingflegisiation: ou 2s 2uevnd 01 oaeu cgelet Jo deguieile wateel 646 
Responsibility 
Contracting officer’s affirmative determination accepted 
Exceptions 
Fraud 
Allegation of noncompetitive practices because of communality of 
ownership and financial interests between two bidders is referred to 
DSA for consideration in accordance with ASPR 1-111 and ASPR 
1-600. GAO has discontinued practice of reviewing bid protests of é 
contracting officer’s affirmative responsibility determination, except for 
actions by procuring officials which are tantamount to fraud, and GAO 
has no authority to administratively debar or suspend other than for 
violations of Davis-Bacon Act, which is not relevant here_____-.------ 931 
Successors 
Novation agreement requirement 
Status of agreement 
Proposed novation agreement among contractor—wholly owned 
subsidiary of large concern—awarded two Govt. contracts for hydraulic 
turbines and other items, subcontractor who assumed responsibility to 
complete contracts upon the closing down of subsidiary plant and sale 
to foreign corporation of those assets not needed to perform contracts, 
and the Govt. may be approved if in best interest of Govt. Although 
novation agreement will contravene Anti-Assignment Act, 41 U.S.C. 15, 
since exception in ASPR 26—402(a) that permits recognition of third 
party as successor in interest to Govt. contract is not applicable as 
subcontractor’s interests in contracts are not ‘‘incidental to the transfer’ 
of subsidiary, there is no objection to recognition of assignment if it is 
administratively determined to be in best interests of Govt_-.-------- 124 
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CONTRACTORS—Continued 
Successors—Continued 
Wages 
Union agreement v. wage determination 
While issuance of wage determinations pursuant to Service Contract 
Act of 1965 is vested exclusively in Dept. of Labor, when legality of 
wage determination is questioned GAO will consider whether that 
determination was issued in accordance with applicable statutory and 
regulatory provisions so as to. warrant its inclusion in Govt. contract. 
Therefore, upon review of propriety of wage determination included 
in cost-reimbursable service contract between AF and Pan American 
World Airways, it was concluded that under 1965 act, which requires 
successor contractor to pay, as a minimum, wages and fringe benefits 
to which employees would have been entitled under predecessor contract, 
union is permitted to challenge its own collective bargaining agreement 
when predecessor and successor contractors are the same on basis that 
wages called for by agreement are substantially at variance with those 
prevailing in locality 
CONTRACTS 
“Affirmative action programs.” (See CONTRACTS, Labor stipulations, 
Nondiscrimination, ‘Affirmative action programs’’) 
Amounts 
Estimates 
Improper 
Protest alleging that estimated quantities in IFB to prepare personal 
property for shipment or storage and to handle intra-city/intra-area 
shipments for l-year period were improper and specifications were 
therefore defective was untimely filed since sec. 20.2(a) of interim Bid 
Protest Procedures and Standards requires protests based upon alleged 
improprieties in solicitation which are apparent prior to bid opening 
to be filed prior to bid opening, and although protestant had no actual 
knowledge of protest regulations, publication of procedures in Federal 
Register is constructive notice of Regulations 
Whether refusal of contracting agency to permit bidder to examine 
basis for estimated annual quantities of personal property to be prepared 
for shipment or storage violates Freedom of Information Act, 5 U.S.C. 
552(a) (3), and implementing regulations, is not for consideration by 
GAO since GAO has no authority to determine what information must 
be disclosed under act by other Govt. agencies 
Man-hours for mess attendant services 
Under RFP for performance of mess attendant services that con- 
tained Govt. estimate of required man-hours and that. stated 5 percent 
deviation below estimate may result in rejection of offer unless satis- 
factory performance could be substantiated, acceptance of proposal 
-that was 15 percent below Govt.’s estimate would not constitute change 
in specifications without notice to offerors since solicitation indicated 
use of lesser man-hours than required which could reduce total cost 
would be desirable; five of eight offerors were without 5-percent range, 
thus evidencing equal opportunity to deviate; and feasibility of accept- 
ing 15-percent deviation is supported by fact deviation was based on 
study of degree to which mess facilities would be used and fact man- 
hours proposed exceeded man-hours utilized by incumbent contractor --_ 
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CONTRACTS—Continued 
Amounts—Continued 
Indefinite 
Requirements contracts. (See CONTRACTS, Requirements) 
Assignments. (See CLAIMS, Assignments) 
Automatic Data Processing Systems. (See EQUIPMENT, Automatic Data 
Processing Systems) 
Awards 
Abeyance 
Pending General Accounting Office decision 
Award for continuing janitorial services to incumbent contractor 
during pendency of low bidder’s protest on basis award would be 
advantageous to Govt. as required by par. 2—407.8(b) (3) (iii) of ASPR 
was not inappropriate and did not deprive low bidder of contract as 
contracting agency was prepared to terminate awarded contract for 
convenience of Govt. and to make award to bidder if its protest was 
upheld and if it is found to be responsible 
Failure of procuring agency to comply with sec. 20.4 of Interim Bid 
Protest Procedures and Standards did not constitute’ violation of par. 
1-403 of ASPR re specifying factors which will not permit delay in 
making award until issuance of Comptroller General decision, and 
failure is not significant since 20.4 is not binding on contracting 
agencidesuou. Jou fib.2bbil ol Re wu oe hos IVa, SI BTISHs 98 
Approval 
Higher authority approval 
Although contracting officer is not required by ASPR to withhold 
contract award after his agency denies protest of offeror pending possible 
appeal of protest to GAO, where he is on notice that offeror has deferred 
filing protest with GAO pending agency action but exigencies of situa- 
tion require immediate award, if time permits, it is reasonable for 
contracting officer to obtain approval of higher authority to make 
award, as in case of preaward protest filed directly with GAO pursuant 
to ASPR 2-407.8(b) (2) 
Cancellation 
Effoneous awards 
Bidder responsibility 
Amount claimed for movement of tug and barge under canceled 
contract because contractor did not have required ICC authority is not 
reimbursable as agent of Govt. may not waive requirement that a water 
carrier in interstate commerce is subject to regulation under Interstate 
Commerce Act, and since no benefit accrued to Govt., payment on a 
quantum meruit basis may not be made 
Mistakes in bid, etc. (See CONTRACTS, Mistakes, Cancellation) 
Effective date 
Delayed 
Determination that prospective contractor failed to meet minimum 
financial standards required by sec. 1—1.1203 of FPR to be eligible for 
award of Federal Supply Service contract for film is upheld as basis 
SBA’s denial of bidder’s application for certificate of competency (COC), 
although approved by regional office, is final and conclusive since in 
procurements that exceed $250,000, determination to issue or deny 
COC is vested in SBA Central Office (15 U.S.C. 637(b)(7)) and is not 
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CONTRACTS—Continued 
Awards—Continued 
Effective date—Continued 
Delayed—Continued 

subject to review, and on basis improvement in bidder’s financial con- 
dition after award, and fact award was made a month before it was to 
take effect, in order to timely distribute Federal Supply Schedule to 
agencies, has no effect on propriety or validity of award 

Equal or tie bids 

Drawing of lots 

Where two equal bids were received to perform international freight 
forwarding services and award was made to incumbent firm rather than 
drawing lots as required by Federal Procurement Regs. sec. 1-2.407-6(b), 
recommendation is made that contracting agency now draw lots and, 
if protester wins drawing, that award made be terminated for convenience 
of Govt. and that award be made to previously unsuccessful bidder for 
the remaining services. Modifies 37 Comp. Gen. 330 

Erroneous 

Nonresponsive bidder 

Upon reconsideration of 53 Comp. Gen. 32, which directed termina- 
tion of contract award to low bidder under second step of two-step 
formally advertised procurement for fork lift trucks and line items 
because alternate delivery schedule offered by bidder did not provide 
for required delivery concurrency of first production units and of spares 
and repair parts, low bid is still considered nonresponsive, notwith- 
standing argument that low bidder can “fall back’? on commitment in 
required delivery schedule since at best bid is ambiguous, or viewed in 
light most favorable to bidder, bid is subject to two reasonable interpre- 
tations—under one it would be nonresponsive, and under the other 
responsive. However, in absence of clear indication of prejudice to other 
bidders, and since contractor will comply with the Govt.’s delivery 
schedule, decision is modified with respect to contract termination 
requirement and, therefore, reporting matter to appropriate congressional 
committees is no longer necessary 

Government estopped from denying contract 

Govt. is estopped from denying existence of contract where, acting 
under its own mistake and believing that protester would commence 
work the following week, it told the protester, apparent but not actual 
low bidder, contract number 6 days before contract was to have com- 
menced and protester without knowledge of true facts acted to its 
detriment- _-: 

Although Govt. is estopped to deny existence of contract with other 
than low bidder, even though entering into contract was outside scope 
of contracting officer’s authority, contract is not illegal, as contractor 
neither directly contributed to underlying mistake nor was on direct 
notice of mistake, however, award made to other than lowest responsive 
bidder should be terminated for convenience of Govt 

Termination of contract 

Where contracting officer improperly found that low bid was non- 
responsive and awarded contracts for shuttle bus services in Alaska to 
other bidders pursuant to erroneous determination, he should, upon 
finding that low bid is still for acceptance, make current determination of 
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CONTRACTS—Continued 
Awards—Continued 
Erroneous—Continued 
Termination of Contract—Continued 
responsibility of rejected bidder, and if found responsible, terminate 
existing contract(s) for those schedule(s) on which rejected company 
was low bidder and make award to company, if its bid is otherwise 
acceptable for award 
Legality 
Where there is no dispute as to facts, but rather question raised is one 
of law—that is whether contract came into existence—it is not inappro- 
priate for GAO to consider protest of contractor alleged to have defaulted 
under contract awarded by AF, notwithstanding contractor also appealed 
contracting officer’s determination to terminate alleged contract for 
default to Armed Services Board of Contract. Appeals 
Contention that no contract came into existence under second step 
of two-step procurement conducted pursuant to 10 U.S.C. 2305(c) for 
housing construction because bid accepted orally was not effective before 
expiration of Davis-Bacon Wage Rate Determination and bid itself, 
or alternative allegation that bid was nonresponsive and also contained 
bid price error and, therefore, there was no contract to’ terminate for 
default is refuted by record which evidences oral notification of contract 
approval made subsequent to written notification of award made subject 
to such approval was in compliance with IFB. Furthermore, failure to 
describe actual amount of work to be performed by contractor did not 
make its bid nonresponsive as invitation did not require this information, 
and variances between price bid and Govt.’s estimate and other bids 
submitted was insufficient to place contracting officer on constructive 
notice of error 
Mechanism basis used 
Contentions against propriety of award ‘‘to develop fully the auto- 
mated analysis of chromosomes”’ do not require cancellation of award 
where successful offeror was selected only after on-site approval of 
facilities and favorable ad hoc technical evaluation of its proposal by 
panel of scientists on’ basis of presenting most advantageous offer, price 
and other factors considered, notwithstanding doubt as to validity of 
cost and best buy analysis and failure to clarify statistical program 
offered. Furthermore, contracting officer is satisfied that performance of 
contract meets the RFP requirements; that subcontracting of laboratory 
work is proper; and that no diversion of grant funds is occurring. Fact 
that mechanism for award was interagency agreement between HEW 
and NASA (42 U.S.C. 2473(b) (5) and .6)), and incorporation of project 
as task order under existing contract between NASA and contractor 
does not reflect on legality of contract 
Low bidder 
Award to low bidder not required 
Fact that low bidder under IFB to furnish fitting assemblies verified 
its bid price prior to award does not preclude relief after award from 
mistake in bid where it would be unconscionable to require contract 
performance, even though contractor’s potential loss would not be very 
great or that mistake was due to negligence in obtaining complete set 
of specifications and, therefore, contract awarded may be canceled. 
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CONTRACTS—Continued 
Awards—Continued 
Low bidder—Continued 
Award to low bidder not required—Continued 

Furthermore, under ASPR 2-406.3(e)(2),: contracting officer is not 
required to accept low bid which is very far below other bids or Govt.’s 
estimated price, notwithstanding bid verification, and as low bid was 
approximately 26 percent of next two higher bids for production unit 
and one-twelfth of next higher bid for first article, for application is 
unconscionability theory that where mistake is so great it could be said 
Govt. was obviously getting something for nothing relief should be 
allowed 

Negotiated contracts. (See CONTRACTS, Negotiation, Awards) 

Propriety 
Acceptance of award , 

In procurement of lighting panels to replace panel designed to support 
integrated electronics contio] equipment developed for F-4 aircraft 
where drawing stated panel must be in accordance with military speci- 
fication that required qualified products listing (QPL), but RFQ did not 
evidence such requirement, although award to firm not on QPL will not 
be disturbed as award was not precluded by RFQ and contract is nearly 
completed, to require displaced initial low offeror to unnecessarily 
comply with QPL requirement was prejudicial, unfair and costly. Fur- 
thermore, although contracting officials erroneously failed to take action 
when it was recognized before award procurement should have been 
advertised utilizing applicable military specification, this approach will 
be used to procure panels in future 

COCO v. GOCO plants 

Cancellation of request for proposals for cartridges on basis out-of- 
pocket costs for performance in a contractor-owned and -operated 
(COCO) plant compared unfavorably with out-of-pocket costs incurred 
in Govt-owned contractor-operated (GOCO) plants, and award to GOCO 
facility was in accord with terms of solicitation that conformed with par. 
1-300.91(a) of Army Ammunition Command Procurement Instruction, 
which in turn is consistent with 10 U.S.C. 4532(a), ‘‘ Arsenal Statute.’’ 
Furthermore, where GOCO plants are operated under cost reimburse- 
ment type contracts and fixed-price competition with COCO sources is 
precluded, cost comparisons are necessarily utilized; internal records of 
GOCO plant are not within disclosure provisions of 5 U.S.C. 552; and 
as GOCO activity is not Govt. commercial or industrial activity for 
purposes of BOB Cir. A-76, Federal taxes, depreciation, insurance, and 
interest are not for inclusion in GOCO cost estimates. 

Government agency 
Transfer of activity pending 

Award by AF of domestic cargo airlift contract negotiated under 
10 U.S.C. 2304(a) (16) pursuant to Class Determinations and Findings 
to Govt. corporation that is to be transferred to individual to whom 
award is contemplated and who is currently operating the activity 
pending Civil Aeronautics Board approval is not improper in view of 
fact contract will contain termination provision in event approval is 
withheld; OMB Cir. A-76 and implementing Defense Directives al- 
though favoring contracting with private, commercial enterprises allow 
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CONTRACTS—Continued 
Awards—Continued 
Propriety—Continued 
Government agency—Continued 
Transfer of activity pending—Continued 
Govt. operation of commercial activity “to maintain or strengthen 
mobilization readiness ;’’ services of intended buyer during Govt. control 
does make him “officer or employee’’ within conflict of interest statutes, 
18 U.S.C. 205, 18 U.S.C. 207-208; there is no evidence of unfair competi- 
tion; and contracting agency. has broad discretionary authority to award 
contract in interest of national defense 
Incumbent contractor 
Award for continuing janitorial services to incubent contractor dur- 
ing pendency of low bidder’s protest on basis award would be advan- 
tageous to Govt. as required by par. 2-407.8(b) (3) (iii) of ASPR was not 
inappropriate and did not deprive low bidder of contract as contracting 
agency was prepared to terminate awarded contract for convenience of 
Govt. and to make award to bidder if its protest was upheld and if it is 
found to be responsible 
Upheld 
Where IFB to design, fabricate, and erect window walls, entrances, 
and rolling and sliding doors did not restrict contract performance to 
single firm nor restrict subcontracting because of 5-year minimum ex- 
perience requirement, and bidder took no exception to requirement that 
at least 12 percent of work would be performed by its own force, fact 
that subcontractor was listed, although not required, is not construed 
to mean all work would be subcontracted; where subcontractor’s in- 
surance experience modification factor for Workmen’s Compensation 
permitted Govt. to take into consideration cost of Govt-provided 
insurance, failure of prime contractor to submit its own insurance factor 
is minor informality; and where subcontractor is bound by prime con- 
tractor’s commitment to Washington Plan providing minority hiring 
goals, bid as submitted was responsive and was properly considered for 
contract award 
Small business concerns 
Adequate competition 
Low bidder’s failure to formally extend bid in writing prior to ex- 
piration date does not preclude acceptance of bid subsequently extended, 
notwithstanding fact that another bidder extended its bid prior to expira- 
tion date, since low bidder’s participation in bid protest filed by other 
bidder shows intention to keep bid open for duration of protest and there 
is no indication that acceptance of low bid would have detrimental 
effect on competitive bidding system or be prejudicial to other bidders _-_ 
Buy American Act application 
Requirement of small business definition that end items to be fur- 
nished shall be manufactured or produced in U.S. is separate and dis- 
stinct from Buy American Act requirements that preference be given to 
domestic source end products. Therefore, term “manufactured or pro- 
duced” as used in small business definition is not regarded as “manu- 
facturing” processes within contemplation of Buy American Act 
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CONTRACTS—Continued 
Awards—Continued 
Small business concerns—Continued 
Certifications 
Capacity 
Although determination that a small business concern submitting low 
offer under request for proposals to perform refrigerated warehouse 
services, involving receipt, storage, assembly, and distribution of food, 
including export transportation, was nonresponsible in areas of health, 
safety, and sanitation should have been promptly referred, pursuant to 
par. 1-705.4(c)(iv) of Armed Services Procurement Reg., to Small 
Business Admin. for certificate of competency consideration since de- 
ficiencies relate to “capacity” defined as “overall ability * * * to meet 
quality, quantity, and time requirements,”’ issuance of certificate of 
urgency in lieu was justified and reasoriable as delay was not administra- 
tively created, and continuation of services was essential. Furthermore, 
rule is that responsibility determination unless arbitrary, capricious, or 
not based on substantial evidence is acceptable 
Conclusiveness ; 
Determination that prospective contractor failed to meet minimum 
financial standards required by sec. 1—-1.1203 of FPR to be eligible for 
award of Federal Supply Service contract for film is upheld on basis SBA’s 
denial of bidder’s application for certificate of competency (COC), al- 
though approved by regional office, is final and conclusive since in pro- 
curements that exceed $250,000, determination to issue or deny COC is 
vested in SBA Central Office (15 U.S.C. 637(b)(7)) and is not subject to 
review, and on basis improvement in bidder’s financial condition after 
award, and fact award was made a month before it was to take effect, in 
order to timely distribute Federal Supply Schedule to agencies, has no 
effect on propriety or validity of award 
Denial 
Where low bidder entered into joint venture agreement to obtain 
necessary resources to perform a janitorial service contract prior to 
denial by SBA of request for certificate of competency (COC), request 
which upon resubmission to SBA was not accepted because SBA ques- 
tioned impact of joint venture on bidder’s responsiveness and stated it 
would not accept referral unless new information was developed rel- 
ative to bidder’s financial condition, and additionally that if joint venture 
was allowed bidder if still considered responsive could possibly perform, 
contracting officer should not have ignored joint venture agreement, and 
agreement should be reassessed and if bidder is found to be responsible, 
contract awarded incumbent contractor should be terminated for con- 
venience of Govt. and award made to low bidder 
Failure to request 
Under IF'B for food services for 1 year with two 1-year options that 
was restricted to small business concerns, award of contract without 
referring the nonresponsibility of four low bidders to SBA under certificate 
of competency procedures because of urgency or procurement was 
proper determination under ASPR1-705.4(c) (iv). However, refusal 
of administrative agency to attend informal conference on protest held 
pursuant to sec. 20.9 of Interim Bid Protest Procedures and Standards 
is policy that should be reconsidered. Furthermore, U.S. GAO will not 
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cONTRACTS—Continued 
Awards—Continued 
Small business concerns—Continued 
Certifications——Continued 
Failure to request—Continued 


substitute its judgment in matter for that of contracting officer unless 
it is shown by convincing evidence of record that finding of nonres- 
ponsibility was arbitrary, capricious, or not based on substantial evidence- 
End items manufactured or produced in the United States 
Requirement of small business definition that end items to be furnished 
shall be manufactured or produced in U.S. is separate and distinct from 
Buy American Act requirements that preference be given to domestic 
source end products. Therefore, term “manufactured or produced” as 
used in small business definition is not regarded as “manufacturing” 
processes within contemplation of Buy American Act 
End product contributor 
Bid of small business concern under formally advertised small business 
set-aside that represented contract end item would not be manufactured 
or produced by small business concerns properly was rejected, since 
even though bidder contemplated subcontracting portion of the work 
to large business, it should have made affirmative representation that 
its contribution to end item would be significant 
Self-certification 
Erroneous 
Acceptance by contracting officer of self-certification submitted by 
successful bidder that it is a small business concern on basis that con- 
trary determination by SBA district office was not final as it had been 
appealed to SBA Size Appeals Board was improper as district director’s 
decision remains in full force and effect unless reversed or modified by 
Board, and fact that ASPR 1-703(b) (3) (iv) permits suspension of full 
size determination cycle when urgency of procurement so requires does 
not negate regional size determination made prior to award. Because 
contracting officer was not misled by self-certification but acted with 
full knowledge of facts in reliance on reading of applicable ASPR pro- 
visions, and because of urgency of procurement, contract awzrded 
should be terminated for convenience of Govt. and resolicited, and this 
recommendation requires actions prescribed by secs. 232 and 236 of 
Legislative Reorganization Act of 1970 
Set-asides 
Competition sufficiency 
Modification of RFQ to restrict procurement to small business con- 
cerns was proper exercise of authority by contracting officer, under 
ASPR 3-505, which provides for amendment of solicitation prior to 
closing date for receipt of quotations to effect necessary changes since 
change of procurement to small business set-aside was recommended by 
SBA representative and: was accepted on basis sufficient number of 
small business concern offers could be obtained. Therefore, quotation 
submitted by large business concern which was prepared under original 
unrestricted RFQ may not be considered or even opened to compare 
reasonableness of prices submitted by small business concerns, and in 
absence of judiciary established criteria and standards, claim for prep- 
aration costs may not be settled by GAO 
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CONTRACTS—Continued 
Awards—Continued 
Small business concerns—Continued 
Set-asides—Continued 
Disputes 
When appeal by Administrator, Small Business Adm. (SBA) to the 
Secretary of Navy, pursuant to 15 U.S.C. 644, of naval installation’s 
disregard of recommendation to restrict solicitation for mess attendant 
services to small business concerns was upheld, amendment—after due 
notice to offerors—of unrestricted solicitation to restrict procurement 
to small business was proper since reversal of initial determination that 
there was no reasonable expectation that award could be made to small 
business concern at reasonable price (ASPR 1~706.5(a)(1)), as well as 
awarding fair proportion of Govt. purchases to small business concern 
(ASPR 1-702(a)) gave effect to 15 U.S.C. 644. Immaterial to SBA 
authority to appeal was lack of controversy between contracting officer 
and small business specialist, and fact that unrestricted solicitation 
had been released to public 
Erroneous 
Requirement in ASPR 1-701.1(a)(2)a that eligibility for award of 
small business set-aside dredging contract is dependent on use of small 
business dredge for at least 40 percent of dredging work is an unau- 
thorized size standard since SBA has exclusive statutory jurisdiction in 
small business size matters 
Restrictive of competition 
Provision in ASPR 1-—701.1(a) (2)a that small business dredging work 
be accomplished with small business dredge for at least 40 percent of 
work constitutes improper restriction on competition : 
Subsequent to unrestricted solicitation 
Modification of RFQ to restrict procurement to small business con- 
cerns was proper exercise of authority by contracting officer under 
ASPR 3-505, which provides for amendment of solicitation prior to 
closing date for receipt of quotations to effect necessary changes since 
change of procurement to small business set-aside was recommended 
by SBA representative and was accepted on basis sufficient number of 
small business concern offers could be obtained. Therefore, quotation 
submitted by large business concern which was prepared under original 
unrestricted RFQ may not be considered or even opened to compare 
reasonableness of prices submitted by small business concerns, and in 
absence of judiciary established criteria and standards, claim for prep- 
aration costs may not be settled by GAO 
Withdrawal 
Procedural steps before withdrawal 
Although deletion of total set-aside for small business concerns from 
IFB for hamsters without verification of potential bidders’ intentions 
will not be questioned in view of concurrence of SBA representative to 
deletion, it is recommended that in future procurements decisions to 
make or delete total set-aside be carefully considered, potential sources 
of small business interest be thoroughly investigated, and basis of de- 
termination be fully explained and documented. Furthermore, discarding 
all bids under amended invitation that deleted set-aside and negotiation 
of procurement under 41 U.S.C. 252(c) (10) were improper actions since 
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cONTRACTS—Continued 
Awards—Continued 
Small business concerns—Continued 
Set-asides—Continued 
Withdrawal—Continued 
Procedural steps before withdrawal—Continued 
deviations in three bids received affected bidder responsibility and not 
bid responsiveness. However, negotiations currently being conducted 
may be continued as needs of contracting agency have changed since 
opening of bids and use of negotiations will not negate maximum possible 
competition which advertised procurements attempt to further 
Size 
Appeal 
Acceptance by contracting officer of self-certification submitted by 
successful bidder that it is a small business concern on basis that con- 
trary determination by SBA district office was not final as it had been 
appealed to SBA Size Appeals Board was improper as district director’s 
decision remains in full force and effect unless réversed or modified by 
Board, and fact that ASPR 1—703(b) (3) (iv) permits suspension of full 
size determination cycle when urgency of procurement so requires does 
not negate regional size determination made prior to award. Because 
contracting officer was not misled by self-certification but acted with full 
knowledge of facts in reliance on reading of applicable ASPR provisions, 
and because of urgency of procurement, contract awarded should be 
terminated for convenience of Govt. and resolicited, and this recom- 
mendation requires actions prescribed by secs. 232 and 236 of Legislative 
Reorganization Act of 1970 
Determination by Small Business Administration (SBA) that bidder 
is small business is conclusive upon Federal agencies and any appeal from 
determination must be filed with SBA 
Standard used in invitation erroneous 
Requirement in ASPR 1-701.1(a)(2)a that eligibility for award of 
small business set-aside dredging contract is dependent on use of small 
business dredge for at least 40 percent of dredging work is an unauthor- 
ized size standard since SBA has exclusive statutory jurisdiction in 
small business size matters 
Validity 
Failure to verify bid mistake 
Bidder who mistakenly used page from previous year’s Federal 
Supply Schedule as initial worksheet in preparing its bid to supply 
liquid oxygen and, therefore, failed to include in its bid price cost of 
storing oxygen due to fact Govt. had previously furnished storage facil- 
ities, submitted an erroneous bid, which because it was 70 percent higher 
than only other bid received should have been verified since contracting 
officer had ‘‘constructive notice’’ of error—the legal substitute for actual 
knowledge—and acceptance of bid failed to consummate valid and 
binding contract. Unfilled portion of contract may be rescinded and 
payment made for deliveries on a quantum valebat basis, limited to amount 
of next lowest bid. Holding that no fair comparison can be made where 
only two widely variant bids are received will longer be followed. 20 
Comp. Gen. 28v and other similar cases overruled 
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CONTRACTS—Continued 
Awards—Continued 
Validity—Continued 
Subcontracting limitation 
Bid of small business concern under formally advertised small business 
set-aside that represented contract end item would not be manufactured 
or produced by small business concerns properly was rejected, since even 
though bidder contemplated subcontracting portion of the work to 
large business, it should have made affirmative representation that its 
contribution to end item would be significant 
Bids 
Generally. ( See BIDS) 
Bonds. (See BONDS) 
Brand name or equal. (See CONTRACTS, Specifications, Restrictive, 
Particular make) 
Cancellation 
I.C.C. carrier authority lacking 
Partial contract performance 
Amount claimed for movement of tug and barge under canceled con- 
tract because contractor did not have required ICC authority is not re- 
imbursable as agent of Govt, may not waive requirement that a water 
carrier in interstate commerce is subject to regulation under Interstate 
Commerce Act, and since no benefit accrued to Govt., payment on a 
quantum meruit basis may not be made__--_-.-.---------------------- 
Mistakes in bid, etc. (See CONTRACTS, Mistakes, Cancellation) 
Disputes 
Settlement 
Administrative resolution 
Construction contractor’s request for equitable adjustment in price, 
based on delay in completion caused by reduced availability of site, 
should be resolved pursuant to “Disputes” clause procedure. Contract 
contained ‘“‘Changes” clause and disputes arising under specific contract 
provision are for administrative resolution 
Cost-plus 
Evaluation factors 
‘‘Realism’’ of costs and technical approach 
Determination subsequent to discussion with all offerors not to award 
cost-plus-a-fixed-fee contract for development model of artillery locating 
radar to low offeror under RFP which contained criteria to evaluate 
Technical Proposal, Past Performance/Management, and Cost Proposal/ 
Cost Realism factor is upheld where use of predetermined score, generally 
unacceptable, was not prejudicial in view of protester’s low score; where 
acceptance of design implementation would involve high degree of risk, 
and discussion of design’s deficiencies would subvert intent of procure- 
ment; where Govt.’s engineering man-hour estimates were not erroneous 
and their use to evaluate effort and cost realism did not mislead protester; 
where RFP contained sufficient statement of evaluation and award fac- 
tors and record evidences meaningful discussions were held with all of- 
ferors; and where commonality features between contracts were not 
made evaluation factor 
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cONTRACTS—Continued 
Cost-plus—Continued 
Evaluation factors—Continued 
“Realism” of costs and technical approach—Continued 


Since award of cost-reimbursement contracts requires procurement 
personnel to exercise informed judgments as to whether submitted pro- 
posals are realistic with regard to proposed costs and technical ap- 
proaches—judgments that are properly left to administrative discretion 
of contracting agency which is in best position to assess “realism” 
of costs and technical approaches, and must bear major criticism for 
any difficulties or expenses experienced by reason of defective analysis— 
acceptance of two proposals for award of cost-plus-a-fixed-fee contracts 
to develop artillery locating radar on basis these proposals were only 
acceptable ones submitted from both technical and cost standpoint was 
proper determination that is substantiated by record that. evidences 
selection of successful offerors was not arbitrary 
Cost-reimbursement. (See CONTRACTS, Cost-type) 

Cost-type 
Pricing or technical uncertainty 
Discussion with all offerors requirement 

Administrative view that there is no requirement for competitive 
discussion under FPR 1-3.805-1(a)(5) when cost-reimbursement con- 
tract is contemplated means that competitive discussions would not be 
required even when proposed costs of most technically acceptable offeror 
were unreasonable and unrealistic, and belief that discussions need’ not 
be held in any circumstances when cost-type award is involved conflicts 
with requirement in section that discussions be held prior to award 
where there is any uncertainty as to pricing or technical aspects of 
proposal. Fact that cost-type award need not necessarily be made at 
lowest estimated cost does not nullify general requirement for discussion 
prior to award of negotitated contract as requirement for discussions 
with competitive offerors for cost-type awards is mandatory unless one 
of enumerated exceptions to requirement is involved 
Damages 

Claims. (See CLAIMS, Damages, Contracts) 

Data, rights, etc. 
‘*Technical Data—Withholding of Payment’’ clause 
Propriety of use 

Disqualification of low offeror who took exception to “Technical 
Data—Withholding of Payment” clause (ASPR 7-104.9(h)), concerned 
with untimely delivery or deficiency of technical data, and “Reserve 
Pending Execution of Release” clause contained in RFP is upheld since 
offeror was adequately advised during negotiations of consequences of 
failing to accept terms of RFP, and fact that amount withheld under 
technical data clause may exceed price of data does not make con- 
tracting officer’s determination to include clause arbitrary and capricious, 
and use of ‘Reserve Pending Execution of Release’ clause is matter 
within discretion of contracting agency. Furthermore, since protest was 
untimely delivered it properly was regarded as filed after award 
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CONTRACTS—Continued 
Data, rights, etc.—Continued 
Trade secrets 
Protection 
Repair process, alleged to be protectible trade secret, for removal and 
replacement of rear flange of J—57 engine combustion chamber outer 
rear case which was contained in RFP does not violate proprietary rights 
of former contractor who had been awarded prior. contracts on sole 
source basis where evidence indicates contracting agency developed 
process independently from any information submitted in unsolicited 
proposal, and notwithstanding contractor initially implemented process. 
Even should process merit protection as trade secret, use of process is 
not precluded when it is obtained by means of independent development. 
Furthermore, under ASPR 4-106.1(e) (4), even though information in 
unsolicited proposal submitted without restrictive legend may only be 
used for evaluation of proposal, Govt. is not limited in its use of infor- 
mation if it is obtainable from another source without restriction 
Default 
Procurement from another source 
Requirements contract 
Where IRS placed purchase orders for memory units with protester 
under mandatory requirements contract it held with GSA, the subse- 
quent partial termination for default and the reprocurement of item 
from another source is not proper matter for protest to GAO since the 
IRS actions taken to insure that its requirements would be satisfied 
was a matter of contract administration, propriety of which must be 
resolved by the contracting parties pursuant to any applicable contract 
provision rather than by the GAO 
Delays in performance 
Availability of site 
Reduced 
Construction contractor’s reyuest for equitable adjustment in price, 
based on delay in completion caused by reduced availability of site, 
should be resolved pursuant to “Disputes” clause procedure. Contract 
contained “Changes” clause and disputes arising under specific contract 
provision are for administrative resolution_______..-.---------.~----- 
Disputes 
Contract Appeals Board decision 
Jurisdictional question 
Where there is no dispute as to facts, but rather question raised is one 
of law—that is whether contract came into existence—it is not inap- 
propriate for GAO to consider protest of contractor alleged to have 
defaulted under contract awarded by AF, notwithstanding contractor 
also appealed contracting officer’s determination to terminate alleged 
contract for default to Armed Services Board of Contract Appeals----- 
Settlement 
Administrative 
Under disputes clause 
Construction contractor’s request for equitable adjustment in price, 
based on delay in completion caused by reduced availability of site, 
should be resolved pursuant to ‘Disputes’ clause procedure. Contract 
contained “Changes” clause and disputes arising under specific contract 
provision are for administrative resolution 
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CONTRACTS—Continued 
Equal employment opportunity requirements. (See CONTRACTS, Labor 
stipulations, Nondiscrimination) 
Federal Supply Schedule 
Mandatory use requirement 
Contract default and reprocurement 
Where IRS placed purchase orders for memory units. with protester 
under mandatory. reyuirements contract it held with GSA, the sub- 
sequent partial termination for default and the reprocurement of item 
from another source is not proper matter for protest to GAO since the 
IRS actions taken to insure that its requirements would be satisfied was 
a matter of contract administration, propriety of which must. be re- 
solved by the contracting parties pursuant to.any applicable contract 
provision rather than by the GAO 
Primary source v, multiple award contracts 
Overlapping requirements 
Since some overlap exists between film listed on primary source 
Federal Supply Schedule (FSS) contract and multiple-award FSS 
contract, itis recommended that General Services Admin. regulations be 
modified to prohibit use of multiple-award FSS contract where agency 
needs would be satisfied by purchase from primary source contractor- - -- 
Requirements contracts 
Primary source v. multiple-award contractors 
When Govt. is obligated to purchase its normal requirements of film 
from primary source Federal Supply Schedule (FSS) contractor, if it 
can be shown that higher speed film was purchased from multiple-award 
FSS contractor to satisfy normal requirements which could be met by 
film specified in primary source FSS contract, the primary source 
contractor would be entitled to damages. However, purchase of high 
speed film from multiple-award. FSS contractor was not breach of 
contract where record shows that purchase was necessitated by require- 
ment for film that exceeded specification characteristics of film provided 
by primary source FSS contractor 
Increased costs . 
Government activities 
Sovereign capacity 
Additional cost due to devaluation of dollar to corporation in business 
of producing drafting and engineering instruments, measuring devices 
and precision tools to obtain supplies from abroad to meet contractual 
commitments to Govt. may not be reimbursed to corporation by in- 
creasing any bid price open for acceptance or any contract price since 
devaluation of dollar is attributable to Govt. acting in its sovereign 
capacity and Govt. is not liable for consequences of its acts as a sovereign; 
no provision was made for price increase because cost of performance 
might be increased; and under ‘‘firm-bid rule,’’ bid generally is irrevocable 
during time provided in IFB for acceptance of a bid 
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CONTRACTS—Continued 
Labor stipulations 
Nondiscrimination 
‘‘Affirmative action programs’’ 
Grants-in-aid 
Under invitation issued by Federal grantee required by HEW regula- 
tion to conform with competitive system in construction of classroom 
building, low bidder who executed certificate relating to part I of bid 
conditions that required listing of trades to be employed and coverage 
that would be extended by New Orleans affirmative action plan but 
failed to sign part II certificate that involved commitment to various 
goals and specific steps contained in bid conditions or submit alternative 
affirmative action plan nevertheless submitted a responsive bid since in 
signing part I certification bidder is committed to comply with terms and 
conditions of New Orleans Plan and to submit alternative plan for 
trades not signatory to New Orleans Plan, thus meeting material require- 
ments of invitation 
Minority manpower goals 
Failure of low bidder under IFB issued by Govt. of District of 
Columbia for roof rehabilitation at Spring Road Clinic to execute 
certificate of compliance with equal opportunity obligations provision 
included in solicitation until after bid opening was matter of form rather 
than substance and does not constitute basis for rejection of low bid as 
bid form submitted obligated bidder to comply with affirmative action 
requirements which were made part of bid documents and did not require 
submission or adoption of minority utilization goals .but only that 
contractor take certain affirmative action steps 
Subcontractor’s status 
Where IFB to design, fabricate, and erect window walls, entrances, 
and rolling and sliding doors did not restrict contract performance to 
single firm nor restrict subcontracting because of 5-year minimum 
experience requirement, and bidder took no exception. to requirement 
that at least 12 percent of work would be performed by its own force, 
fact that subcontractor was listed, although not required, is not construed 
to mean all work would be subcontracted; where subcontractor’s 
insurance experience modification factor for Workmen’s Compensation 
permitted Govt. to take into consideration cost of Govt-provided 
insurance, failure of prime contractor to submit its own insurance factor 
is minor informality; and where subcontractor is bound by prime 
contractor’s commitment to Washington Plan providing minority 
hiring goals, bid as submitted was responsive and was properly con- 
sidered for contract award 
Compliance 
Certification 
Under IFB for hydraulic turbines, bidder’s failure to complete 
Equal Opportunity Certification and its insertion of words “NOT 
APPLICABLE” under Equal Employment Compliance representation 
do not render bid nonresponsive, since both provisions relate to bidder 
responsibility and, therefore, it is considered that no exception was 
taken in bid to any materia) requirement of IFB. To extent B-161430, 
July 25, 1967 is inconsistent with this and other cited decisions, it will 
no longer be followed 
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CONTRACTS—Continued 
Labor stipulations—Continued 
Service Contract Act of 1965 
Administrative determinations 
Finality 
Although failure to question propriety of absence from solicitation for 
aircraft maintenance of Service Contract Act (SCA) clause until after 
award of contract renders protest untimely, since significant issue has 
been raised because it refers to principle of widespread interest and since 
court is interested in views of GAO, merits of protest have been con- 
sidered and it is concluded that absence from contract of SCA clause 
does not render contract illegal if after contract award Dept. of Labor 
decides that SCA was applicable to procurement, since contracting 
officer acted in good faith and in accordance with regulations imple- 
menting SCA in determining Walsh-Healey Public Contracts Act 
pertaining to supplies, and not SCA, which affords service contract 
workers protection, was applicable, and, furthermore, it is primarily for 
contracting agencies to decide what provisions should o- should not be 
included in particular contract 
Questionable 
Although practice of Labor Dept. in classifying as “service employees” 
keypunch operators and other clerical-type employees under Service 
Contract Act of 1965, 41 U.S.C. 351, et seqg., is questionable since 
statutory language of act and its legislative history as well as Dept. of 
Labor’s regulations indicate ‘“‘service employee” was intended to mean 
“blue collar’ employee, practice is not specifically prohibited and, 
therefore, protest is denied. However, because of significant adverse 
impact on procurement procedures, department should present the 
matter to Congress and obtain clarifying legislation, and should submit 
statements of action taken to appropriate congressional committees as 
required by Lezislative Reorganization Act of 1970 
Bidder that is not located in Govt. facilities areas for which Service 
Contract Act wage determination has been provided is nevertheless 
bound by determination, since solicitation terms indicate that wage 
obligations are fixed by whatever determination is attached to solicita- 
tion, and exemption for ‘‘outside’”’ bidder is lacking, and although the 
Dept. of Labor’s view that ‘locality’ means locality of Govt. installa- 
tion in procurement of this type was criticized in 53 Comp. Gen. 370, 
this view remains the settled interpretation of issue at present 
Amendments 
Retroactive application 
Although Congress intended, in enacting the Service Contract Act 
Amendments of 1972, that wage determination issued as result of 
hearings held pursuant to sec. 4(c) of Service Contract Act would be 
applicable to contracts awarded prioi to issuance of wage determination, 
appropriate implementing regulations have not been promulgated and 
GAO urges issuance of regulations as soon as practicable to provide for 
required contract clauses 
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CONTRACTS—Continued 
Labor stipulations—Continued 
Service Contract Act of 1965—Continued 
Applicability of act 
Keypunch operators, etc. 

Although practice of Labor Dept. in classifying as ‘‘service employees’’ 
keypunch operators and other clerical-type employees under Service 
Contract Act of 1965, 41 U.S.C. 351, et seq., is questionable since 
statutory language of act and its legislative history as well as Dept. of 
Labor’s regulations indicate ‘‘service employee’ was intended to mean 
“blue collar’? employee, practice is not specifically prohibited and, 
therefore, protest is denied. However, because of significant adverse 
impact on procurement procedures, department should present the 
matter to Congress and obtain clarifying legislation, and should submit 
statements of action taken to appropriate congressional committees as 
required by Legislative Reorganization Act of 1970 

Solicitations for keypunching, verifying services, document sorting, 
und source data conversion that have as their principal purpose providing 
services are not excluded from coverage of Service Contract Act as pro- 
curements of supplies, but applicability of act is doubtful for different 
reason, that is the workers covered by wage determinations are clerical 
employees, and according to holding in 53 Comp. Gen. 370 act and its 
legislative history indicate the “service employee’’ concept covers only 
“blue collar” workers. However, since act does not specifically prohibit 
classification of clerical workers as service employees, present protest 
eleotin emigre 258 oe ra, rae is leet re mite Pan ee 

Minimum wage, etc., determinations _ 
Locality basis for determination 

Labor Dept.’s practice of issuing Service Contract Act wage determina- 
tions for keypunch services based on locality of Govt. installation being 
served rather than location where services are to be performed is a ques- 
tionable implementation of act in view of fact the statutory language of 
act and its iegislative history indicate “locality” refers to place where 
service employees are performing contract, and practice should be drawn 
to attention of Congress when clarifying language is sought concerning 
classification of keypunch operators and other clerical-type employees 
under act 

Bidder that is not located in Govt. facilities areas for which Service 
Contract Act wage determination has been provided is nevertheless 
bound by determination, since solicitation terms indicate that wage 
obligations are fixed by whatever determination is attached to solicita- 
tion, and exemption for ‘‘outside’”’ bidder is lacking, and although the 
Dept. of Labor’s view that “locality”? means locality of Govt. installation 
in procurement of this type was criticized in 53 Comp. Gen. 370, this 
view remains the settled interpretation of issue at present 

Union agreement effect 

While issuance of wage determinations pursuant to Service Contract Act 
of 1965 is vested exclusively in Dept. of Labor, when legality of wage 
determination is questioned GAO will consider whether that determina- 
tion was issued in accordance with applicable statutory and regulatory 
provisions so as to warrant its inclusion in Govt. contract. Therefore, 
upon review of propriety of wage determination included in cost- 
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CONTRACTS—Continued 
Labor stipulations——Continued 
Service Contract Act of 1965—Continued 
Minimum wage, etc., determinations—Continued 
Union agreement effect—Continued 


reimbursable service contract between AF and Pan American World 
Airways, it was concluded that under 1965 act, which requires suc- 
cessor contractor to pay, as a minimum, wages and fringe benefits to 
which employees would have been entitled under predecessor contract, 
union is permitted to challenge its own collective bargaining agreement 
when predecessor and successor contractors are the same on basis that 
wages called for by agreement are substantially at variance with those 
prevailing in locality 
Omission of provision 

Although failure to question propriety of absence from solicitation 
for aircraft maintenance of Service Contract Act (SCA) clause until 
after award of contract renders protest untimely, since significant issue 
has been raised because it refers to principle of widespread interest and 
since court is interested in views of GAO, merits of protest have been 
considered and it is concluded that absence from contract of SCA clause 
does not render contract illegal if after contract award Dept. of Labor 
decides that SCA was applicable to procurement, since contracting 
officer acted in good faith and in accordance with regulations implemen- 
ting SCA in determining Walsh-Healey Public Contracts Act pertaining 
to supplies, and not SCA, which affords service contract workers pro- 
tection, was applicable, and, furthermore, it is primarily for contracting 
agencies to decide what provisions should or should not be included in 
particular contract 

“Successor employer doctrine’’ 

Since congressional purpose underlying sec. 4(c) of 1972 service 
Contract Act amendments appears to be that the “successorship”’ 
principle—obligation that successor service contractor pay employees 
no less than rates in predecessor’s collective bargaining agreement— 
was intended to apply with respect to successor contracts to be performed 
in same geographical area. Labor Dept.’s application of 4(c) to procure- 
ments of services regardless of place of performance is subject to question. 
However, because practice is not prohibited by act, the protest is denied, 
but matter should be presented to Congress by Secretary of Labor to 
obtain clarifying legislation 
Mistakes 

Absence of contract 

Payment. (See PAYMENTS, Absence or unenforceability of contracts) 

Allegation before award. (See BIDS, Mistakes) 

Cancellation 

Unconscionable to take advantage of mistake 

Fact that low bidder under IFB to furnish fitting assemblies verified 
its bid price prior to award does not preclude relief after award from 
mistake in bid where it would be unconscionable to require contract 
performance, even though contractor’s potential loss would not be 
very great or that mistake was due to negligence in obtaining complete 
set of specifications and, therefore, contract awarded may be canceled. 
Furthermore, under ASPR 2-406.3(e)(2), contracting officer is not 
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required to accept low bid which is very far below other bids or Govt.’s 
estimated price, notwithstanding bid verification, and as low bid was 
approximately 26 percent of next two higher bids for production unit 
and one-twelfth of next higher bid for first article, for application is 
unconscionability theory that where mistake is so great it could be 
said Govt. was obviously getting something for nothing relief should be 
Contracting officer’s error detection duty 

Notice of error 

Substantial 

Although under ordinary circumstances contracting officer is not ex- 
pected to anticipate possibility that bidder will claim mistake in bid 
after award, where he was on notice of possibility of bid error in alterna- 
tive item to basic bid for electrical distribution system and where bidder 
had attempted to modify by late telegram both basic bid, Item 1, and 
alternative item, Item 1A, contracting officer should have been alerted 
to possibility of error on both items and it would have been prudent 
prior to award of Item 1 to inquire if attempted price increases reflected 
mistakes in both items, particularly since. bidder had not acquiesced 
in award. Therefore, upon establishing existence of mistake, no contract 
having been effected at award price, and substantial portion of work 
having been completed, contractor may be paid on a quantum valebat or 
quantum meruit basis, that is, reasonable value of services and materials 
actually furnished 


Contracting officer’s error detection duty 
Price variances 

Contention that no contract came into existence under second step of 
two-step procurement conducted pursuant to 10 U.S.C. 2305(c) for 
housing construction because bid accepted orally was not effective before 
expiration of Davis-Bacon Wage Rate Determination and bid itself, or 
alternative allegation that bid was nonresponsive and also contained 
bid price error and, therefore, there was no contract to terminate for 
default is refuted by record which evidences oral notification of contract 
approval made subsequent to written notification of award made subject 
to such approval was in compliance with IFB. Furthermore, failure to 
describe actual amount of work to be performed by contractor did not 
make its bid nonresponsive as invitation did not require this information, 
and variances between price bid and Govt.’s estimate and other bids 
submitted was insufficient to place contracting officer on constructive 
RNS ER hg ee i A es ee 

Price adjustment 

Contracting officer’s error detection duty 

Acceptance of bid at aggregate amount quoted—bid which stated 
“Bid based on award of all items’? and offered prompt payment dis- 
count—under invitation. for 37 items of electrical parts and equipment 
to be bid on individually and bid to show total net amount, without 
verification of aggregate bid although it was substantially below total 
net amounts shown in other bids and next lowest bid was verified, 
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entitles supplier of items, pursuant to purchase order issued, to adjust- 
ment in price to next lowest aggregate bid, less discount offered, since 
contracting officer considered there was possibility of error in higher bid 
he should have suspected lower bid likewise was erroneous, and supplier 
having been overpaid on basis of item pricing, refund is owing Govt. for 
difference between amount paid supplier and next lowest. bid 

Price variances 

Two bids received 

Bidder who mistakenly used page from previous year’s Federal 
Supply Schedule as initial worksheet in preparing its bid to supply 
liquid oxygen and, therefore, failed to include in its bid price cost of 
storing oxygen due to fact Govt. had previously furnished storage 
facilities, submitted an erroneous bid, which because it was 70 percent 
higher than only other bid received should have been verified since con- 
tracting officer had ‘“‘constructive notice’ of error—the legal substitute 
for actual knowledge—and acceptance of bid failed to consummate 
valid and binding contract. Unfilled portion of contract may be rescinded 
and payment made for deliveries on a quantum valebat basis, limited to 
amount of next lowest bid. Holding that no fair comparison can be made 
where only two widely variant bids are received will no longer be fol- 
lowed. 20 Comp. Gen. 286 and other similar cases overruled 

Two bids received. (See CONTRACTS, Mistakes, Price variances, Two bids 

received) 
Modification 
Intention of parties not expressed 
Patent assignment 

Assignment to Govt. of full domestic rights to an invention developed 
by private firm under Govt. contract may be corrected on basis of 
mutual mistake of fact to conform to intent of parties, as evidenced by 
preexisting contract that domestic title vest jointly. To accomplish this, 
corrected assignment executed by parties should be refiled 

Propriety 

Amendment of contract shortly after award to cover a more expensive 
superior article (which had been offered as an alternate) than the one 
accepted at lowest offered price raises question whether major purpose 
of procurement system was thwarterd by that action and whether 
change was within general scope of contract_.-..-.------------------ 
National emergency authority. (See CONTRACTS, Negotiation, National 

emergency authority) 

Negotiated. (See CONTRACTS, Negotiation) 
Negotiation 
Auction technique prohibition 
Disclosure of price, etc. 

Award for aircraft to offeror who scored highest both as to price and 
technical factors upon reevaluation of price factor of proposals sub- 
sequent to erroneous public opening of proposals and disclosure of 
prices will not be disturbed because reevaluation of points accorded 
price was necessitated by use of erroneous technique in initial evaluation 
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that proportionally reduced points that exceeded lowest price used as 
datum level and accorded 40 points; because initial technical evaluation 
by composite board assured independent judgment and fairness; and 
because notwithstanding disclosure of prices and subsequent negotiating 
procedures amounted to use of auction tenchique in violation of FPR 
1-3.805-1(b), sufficient justification has been shown for not canceling 
procurement. However, repetition of deficiencies reviewed should be 
avoided in future procurements 
Protest 
Allegation after award that the RFP established an “‘auction tech- 
nique”’ that is prohibited by par. 3-805.1(b) of ASPR is dismissed as 
untimely protest under sec. 20.2(a) of Interim Bid Protest Procedures 
and Standards since improprieties in RFP are required to be filed prior to 
closing date for receipt of proposals 
Awards 
Advantageous to Government 
Propriety of award 
Contentions against propriety of award ‘‘to develop fully the auto- 
mated analysis of chromosomes” do not require cancellation of award 
where successful offeror was selected only after on-site approval of 
facilities and favorable ad hoc technical evaluation of its proposal by 
panel of scientists on basis of presenting most advantageous offer, price 
and other factors considered, notwithstanding doubt as to validity of cost 
and best buy analysis and failure to clarify statistical program offered. 
Furthermore, contracting officer is satisfied that performance of con- 
tract meets the RFP requirements; that subcontracting of laboratory 
work is proper; and that no diversion of grant funds is occurring. Fact 
that mechanism for award was interagency agreement between HEW 
and NASA (42 U.S.C. 2473(b) (5) and (6)), and incorporation of project 
as task order under existing contract between NASA and contractor 
does not reflect on legality of contract 
Requirement 
Even assuming that protester is correct that there is no advantage in 
having a CATV system underground as lower offeror proposed, instead 
of above-ground as protester proposed, that fact is insufficient to affect 
award, because, under the RFP, award to other than lowest price offeror 
would be justified only if its proposed configuration offered material 
advantage 
Initial proposal basis 
Competition sufficiency 
Determination to make award for airport surveillance radar equip- 
meat on basis of initial proposals—exception to requirement for dis- 
cussions with all offerors within competitive rangeis discretionary in 
nature, and lacking adequate price competition, since only one of two 
offers submitted was fully acceptable, the procuring agency properly 
considered exceptions to discussion had not been satisfied and conducted 
negotiations with offeror whose initial proposal, although technically unac- 
ceptable overall was susceptible of being upgraded to acceptable level—a 
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determination that was not influenced by the fact a reduction in initial 
price made offer the lowest submitted. Therefore, award to low offeror 
was not arbitrary, notwithstanding technical superiority of competing of- 
fer since request for proposals did not make technical considerations 
paramount 
Propriety 
Evaluation of proposals 

While consideration of ability of weather/time unit to disseminate 
base-oriented information prescribed by Air Force Reg. would be 
prejudicial to protester if it influenced contracting officer’s award 
decision, GAO is unable to conclude award made was improper in 
absence of showing this was a determinative factor in awarding CATV 
franchise 

Normally, GAO will not substitute its judgment for that of contracting 
officials by making independent determination as to what areas should 
be considered during evaluation and thereby influence which offeror 
should be rated first and receive award; such determinations being 
questioned only upon clear showing of unreasonableness or favoritism, 
or upon clear showing of violation of procurement statutes and reg- 
ulations 

Award of use permits was not shown to have been arbitrary, capricious 
or without reasonable basis, because offers were impartially evaluated 
against factors set forth in Public Notice soliciting proposals 

NASA Procurement Regulation 3.805-2, which deemphasizes cost in 
favor of quality of expected performance, is not violated by selection of 
contractor for Solid Rocket Motor Project of Space Shuttle Program on 
basis of admitted uncertain cost proposal estimates covering 15-year 
contract period, GAO having found that cost proposals were conserva- 
tively adjusted; cost uncertainties as between proposers generally 
balanced out; and proposers were ranked essentially equal in mission 
suitability and other related factors 

Upheld 

Determination subsequent to discussion with all offerors not to award 
cost-plus-a-fixed-fee contract for development model of artillery locat- 
ing radar to low offeror under RFP which contained criteria to evaluate 
Technical Proposal, Past Performance/Management, and Cost Proposal/ 
Cost Realism factor is upheld where use of predetermined score, generally 
unacceptable, was not prejudicial in view of protester’s low score; where 
acceptance of design implementation would involve high degree of risk, 
and discussion of design’s deficiencies would subvert intent of procure- 
ment; where Govt.’s engineering man-hour estimates were not erroneous 
and their use to evaluate effort and cost realism did not mislead pro- 
tester; where RFP contained sufficient statement of evaluation and 
award factors and record evidences meaningful discussions were held 
with all offerors; and where commonality features between contracts 
were not made evaluation factor 
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Since award of cost-reimbursement contracts requires procurement 
personnel to exercise informed judgments as to whether submitted 
proposals are realistic with regard to proposed costs and technical 
approaches—judgments that are properly left to administrative dis- 
cretion of contracting agency which is in best position to assess “realism” 
of costs and technical approaches, and must bear major criticism for any 
difficulties or expenses experienced by reason of defective analysis— 
acceptance of two proposals for award of cost-plus-a-fixed-fee contracts 
to develop artillery locating radar on basis these proposals were only 
acceptable ones submitted from both technical and cost standpoint was 
proper determination that is substantiated by record that evidences 
selection of successful offerors was not arbitrary 

‘‘Transfusion’’ concept 

Where evaluation process has been concluded with selection of one 
offeror over another, term “transfusion” relates to receipt of an ad- 
vantageous, unique concept which might not have accrued to selected 
proposer but for its performance under interim contracts covering 
studies, planning and design preliminary to award of development phase 
of overall program 

Technical . 

“Technical transfusion” in context of competitive negotiation normally 
connotes transfer of unique concept from one proposer to another with 
result that latter obtains unfair evaluation advantage based on the 
other’s ingenuity 

Competition 

Competitive range formula 
Formula basis 

Low proposal to fabricate a Satellite Communication Earth Station 
that was technically totally deficient, and which omitted required 
detailed information that was not corrected by accompanying blanket 
offer of compliance as statement was an inadequate substitution for 
omitted information, was an unacceptable proposal that was not sus- 
ceptible of being made acceptable without major revision. Fact that 
proposal was lowest offer submitted does not require negotiations 
prescribed by 10 U.S.C. 2304(g) with all responsible offerors who submit 
proposals within a competitive range, even though “competitive range” 
encompasses both price and technical considerations and either factor 
can be determinative of whether an offeror is in a competitive range, 
since price alone need not be considered when proposal is totally un- 
acceptable 

Manning information 

In a 100 percent small business set-aside negotiated procurement for 
mess attendant services where RFP provided for possible rejection of 
offers submitting manning charts whose total hours fell more than 5 
percent below Govt.’s estimated need for hours without substantiating 
deficiency, contracting officer’s rejection of such offer, initially considered 
within competitive range, is not abuse of his discretion even though 
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rejection was subsequent to receipt of best and final offers. While offeror’s 
elimination from competitive range may have been based in part on 
elements going to responsibility, it was not a determination of non- 
responsibility that required Small Business Administration Certificate of 
Responsibility proceeding 

Proposal to furnish mess attendant services which deviated more than 
5 percent from manning estimates in the RFP was improperly rejected 
since proposal was found to be technically satisfactory on basis of same 
manning charts that contained deviation and ASPR 3-805.2 requires 
inclusion in competitive range of all offers which have reasonable chance 
of being selected for award and those offers where there is doubt they are 
in competitive range. Although offer should not have been regarded as 
outside competitive range without opportunity for offeror to submit 
documentation substantiating manning differences, interference with 
good-faith award is not warranted but it is recommended that renewal 
option in contract should not be exercised 

Upon reconsideration of holding in 53 Comp. Gen. 440 that offer 
which failed to include justification required by the RFP when man- 
hours proposed deviated by more than 5% from Govt.’s estimate was 
improperly rejected as no discussion was held with the offeror the 
holding is affirmed, since reliance on numerical deviation for rejection of 
proposal was inconsistent with the technically acceptable proposal which 
indicated offeror could adequately perform notwithstanding manhours 
deviation, and with ASPR 3-805.2, which requires inclusion of offers in 
competitive range that have reasonable chance of being selected for 
award or if there is doubt as to whether offers are in competitive range- 

Discussion with all offerors requirement 

Consideration of additional evaluation factors not contained in RFP 
was proper in view of fact that additional factors are sufficiently cor- 
related to general criteria shown in RFP to satisfy requirement that 
prospective offerors be advised of evaluation factors which will be applied 
to their proposals; however, failure to disclose additional factors raises 
question of impartiality of evaluation and weakens integrity of procure- 
ment system 

Actions not requiring 

Determination to make award for airport surveillance radar equipment 
on basis of initial proposals—exception to requirement for discussions 
with all offerors within competitive range—is discretionary in nature, 
and lacking adequate price competition, since only one of two offers 
submitted was fully acceptable, the procuring agency properly considered 
exceptions to discussion had not been satisfied and conducted negotia- 
tions with offeror whose initial proposal, although technically unaccept- 
able overall was susceptible of being upgraded to acceptable level—a 
determination that was not by the fact a reduction in initial price made 
offer the lowest submitted. Therefore, award to low offeror was not 
arbitrary, notwithstanding technical superiority of competing offer since 
request for proposals did not make technical considerations paramount-_-- 
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Cost-reimbursement contracts 
Administrative view that there is no requif@ment for competitive dis- 
cussion under FPR 1-3.805-1(a) (5) when cost-reimbursement contract 
is contemplated means that competitive discussions would not be re- 
quired even when proposed costs of most technically acceptable offeror 
were unreasonable and unrealistic, and belief that discussions need not 
be held in any circumstances when cost-type award is involved conflicts 
with requirement in section that discussions be held prior to award where 
there is any uncertainty as to pricing or technical aspects of proposal. Fact 
that cost-type award need not necessarily be made at lowest estimated 
cost does not nullify general requirement for discussion prior to award 
of negotiated contract as requirement for discussions with competitive 
offerors for cost-type awards is mandatory unless one of enumerated ex- 
ceptions to requirement is involved 
Deficiencies in proposals 
Rule in 53 Comp. Gen. 593, requiring that opportunity be given of- 
feror to submit revised proposal before its proposal initially in competi- 
tive range can be eliminated from consideration, is modified to allow elim- 
ination from competitive range of proposals included because they might 
have been susceptible to being made acceptable or because there was 
doubt as to whether they were in competitive range -and discussions 
relating to ambiguities or omissions make clear that proposals should not 
have been included in competitive range initially. Otherwise proposals 
initially determined to be within competitive range should not be re- 
jected without providing offerors opportunity to submit revised 
DIGPORA EN o 5 oe nit S6- Sees oid enannsy een “uit mete oiboe 
‘*‘Meaningful’’ discussions 
Determination subsequent to discussion with all offerors was to award 
cost-plus-a-fixed-fee contract for development model of artillery locating 
radar to low offeror under RFP which contained criteria to evaluate 
Technical Proposal, Past Performance/Management, and Cost Proposal/ 
Cost Realism factor is upheld where use of predetermined score, gen- 
erally unacceptable, was not prejudicial in view of protester’s low score; 
where acceptance of design implementation would involve high degree of 
risk, and discussion of design’s deficiencies would subvert intent of pro- 
curement; where Govt.’s engineering man-hour estimates were not 
erroneous and their use to evaluate effort and cost realism did not mis- 
lead protester; where RFP contained sufficient statement of evaluation 
and award factors and record evidences meaningful discussions were held 
with all offerors; and where commonality features between contracts were 
not made evaluation factor 
Proposal revisions 
Exceptions taken by low offeror to option provision in RFP to 
furnish reinforced plastic weathershields on multiyear basis was properly 
determined to make offer unacceptable at close of first round of nego- 
tiations since acceptance of offer to change option clause constituting 
discussion would require reopening of negotiations to carry on dis- 
cussions with all offerors within competitive range. Furthermore, 
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canceling second round of negotiations and changing procurement pro- 
cedure to formal advertising was a reasoned exercise of procurement 
judgment on basis that further negotiations after leak of low offeror’s 
price would be improper and in view of fact that substantial changes 
made in specifications warranted formal advertising and made negotia- 
tion of procurement no longer feasible 
Rejection: of proposal initially determined to be within competitive 
range on basis of oral statements made by offeror during the course of 
discussion was improper since offeror was not afforded an opportunity 
to submit a revised proposal. While duration of negotiation session with 
offeror is not determinative of whether meaningful discussions were 
conducted, affording offeror opportunity to submit revised proposal is 
essential element of negotiating process required by 10 U.S.C. 2304(g). 
However, procurement should not be disturbed since record shows 
award was made to offeror submitting superior proposal and agency 
had serious doubts as to protester’s ability to perform contract. 
Modified by 53 Comp. Gen. 860 
Technical transfusion or leveling 
“Technical transfusion” in context of competitive negotiation nor- 
mally connotes transfer of unique concept from one proposer to another 
with result that latter obtains unfair evaluation advantage based on 
the other’s ingenuity 
Transfusion 
Where evaluation process has been concluded with selection of one 
offeror over another, term ‘‘transfusion”’ relates to receipt of an advan- 
tageous, unique concept which might not have accrued to selected 
proposer but for its performance under interim contracts covering 
studies, planning and design preliminary to award of development 
phase of overall program 
What constitutes discussion 
Exceptions taken by low offeror to option provision in RFP to furnish 
reinforced plastic weathershields on multiyear basis was properly 
determined to make offer unacceptable at close of first. round of 
negotiations since acceptance of offer to change option clause constituting 
discussion would require reopening of negotiations to carry on discus- 
sions with all offerors within competitive range. Furthermore, canceling 
second round of negotiations and changing procurement procedure to 
formal advertising was a reasoned exercise of procurement judgment on 
basis that further negotiations after leak of low offeror’s price would be 
improper and in view of fact that substantial changes made in specifi- 
cations warranted formal advertising and made negotiation of procure- 
ment no longer feasible 
Formal competitive bidding rules 
Although deletion of total set-aside for small business concerns from 
IFB for hamsters without verification of potential bidders’ intentions 
will not be questioned in view of concurrence of SBA representative to 
deletion, it is recommended that in future procurements decisions to 
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make or delete total set-aside be carefully considered, potential sources 
of small business interest be thoroughly investigated, and basis of 
determination be fully explained and documented. Furthermore, dis- 
carding all bids under amended invitation that deleted set-aside and 
negotiation of procurement under 41 U.S.C. 252(c)(10) were improper 
actions since deviations in three bids received affected bidder responsi- 
bility and not bid responsiveness. However, negotiations currently being 
conducted may be continued as needs of contracting agency have changed 
since opening of bids and use of negotiations will not negate maximum 
possible competition which advertised procurements attempt to further _- 
‘‘Grower/packers’’ v. independent growers 
Propriety 
Agency did not act unreasonably in permitting “grower/packers”’ 
to compete with independent growers for award of use permits for 
operation of citrus groves since matter was one for agency’s discretion 
and agency believes it had adequate safeguards against possibility of 
receiving artificially low returns from ‘“grower/packers”’ 
Impracticable to obtain 
Justification for negotiation 
Where procurement records for purchase of refuse collection trucks 
and related equipment under invitations for bids reveal past problems 
in securing competition both because of existence of patents and inclusion 
of patent indemnification clause, needs of procurement agency may be 
obtained under negotiating authority in 10 U.S.C. 2304(a)(10) if it 
appears likely that persons or firms other than patent holder who are 
capable of performing in accordance with Govt.’s specifications would 
not presently be interested in submitting bids 
While 10 U.S.C. 2304(a)(2) authorizes procurement by negotiation 
when public exigency will not permit delay incident to advertising, 
prospect of untimely performance arising from causes other than time 
required for formal advertising procedure may constitute justification for 
non-competitive procurement under negotiating authority of 10 U.S.C. 
2304 (a) (10) 
Unavailability of specifications requirement 
Contention after contract award that it was not impossible to draft 
specifications for procurement of airport surveillance radar equipment 
and that procurement should have been formally advertised rather than 
negotiated under 41 U.S.C. 252(c) (10) is an allegation of an impropriety 
in solicitation that was apparent prior to date for receipt of proposals, and 
protest not having been filed under U.S. General Accounting Office 
Interim Bid Protest Procedures and Standards prior to closing date for 
receipt of proposals to permit remedial action was untimely filed, par- 
ticularly in view of fact protestant was uniquely qualified to call procuring 
agency’s attention to reasons why it believed it was not impossible to 
draft adequate specifications 
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Performance 
Where RFP required live test demonstration of computer terminal 
by “Contractor” (offeror) and procuring activity interpreted clause as 
requiring protester to perform test with its personnel, rejection of pro- 
tester’s proposal as nonresponsive because test was performed by sup- 
plier’s personnel was improper under competitive negotiation procedures 
Use of Government facilities 
Unsuccessful proposer’s plan to use Govt. facilities to be constructed 
would enhance competition for later production increment of space pro- 
gram, but GAO review shows that adequate competition for later in- 
crement may be achieved without using such facilities. In any case, pos- 
sible increase in competition cannot be translated into amount to be in- 
cluded in probable cost evaluation 
Cost, etc., data 
Cost comparisons 
Cost reimbursement ». fixed-price contracts 
Cancellation of request for proposals for cartridges on basis out-of- 
pocket costs for performance in a contractor-owned and -operated 
(COCO) plant compared unfavorably with out-of-pocket costs incurred 
in Govt.-owned contractor-operated (GOCO) plants, and award to GOCO 
facility was in accord with terms of solicitation that conformed with par. 
i-300.91(a) of Army Ammunition Command Procurement Instruction, 
which in turn is consistent with 10 U.S.C. 4532(a), “‘Arsenal Statute.’ 
Furthermore, where GOCO plants are operated under cost reimbursement 
type contracts and fixed-price competition with COCO sources is pre- 
cluded, cost comparisons are necessarily utilized; internal records of 
GOCO plant are not within disclosure provisions of 5 U.S.C. 552; and 
as GOCO activitiy is not Govt. commercial or industrial activity for 
purposes of BOB Cir. A-76, Federal taxes, depreciation, insurance, and 
interest are not for inclusion in GOCO cost estimates 
Escalation 
Normalization 
Inflation element of escalation which, as distinguished from other 
elements of escalation, is beyond proposer’s control should have been 
stated in NASA cost-reimbursement RFP as rate common to all pro- 
posers; but, since proposers in compliance with RFP included escalation 
rates in their proposals as to which it is not possible to break out con- 
trollable features of escalation, failure to normalize escalation is not 
unreasonable; any attempt to obtain refined cost data to normalize 
inflation would be inappropriate after-the-fact restructuring of cost 
proposals 
Rate 
Freight costs 
While proposer planning to use rail transportation may be able to 
mitigate future freight rate increases, GAO believes agency should 
have assessed additional cost uncertainty in evaluation against proposal 
selected for negotiations which, as evaluated, had lower escalation rate 
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for freight costs in principal production increment (1981-1988) than in 
developmental and initial production increments (1973-1981). Lack of 
verifiable cost information made uncertain escalation rate used by 
protester who planned to transport solid rocket motors by water 
Labor costs 
Evaluation 
Not prejudicial 
While agency used own techniques to estimate protester’s labor 
costs because protester’s computations contained error detected by 
Defense Contract Audit Agency, no prejudice ensued since agency’s 
adjustments to proposed labor costs were significantly lower than 
claimed by protester and substantially lower than labor costs recal- 
culated by protester voluntarily during consideration of protest. Had 
labor costs been evaluated consistent with recalculation, protester’s 
most probable costs may well have been increased by $15 million___- 
NASA evaluation factors 
GAO review 
GAO review confirmed NASA evaluation findings that facilities 
cost difference in favor of successful proposer was substantial. Protester 
planned to modify existing and construct new Govt. facilities while 
successful proposer offered to modify existing facilities as necessary. 
GAO examined: (1) minor adjustment to protester’s costs due to 
unavailability of Government test stand; (2) best and final offer 
facility cost reductions; (3) comparison of subcontractor facility costs; 
(4) acquisition of Govt. plant by successful offeror; (5) Govt. support 
for protester; (6) residual value of facilities; (7) launch site support 
costs; (8) maintenance costs; and (9) other evaluators’ adjustments -_-- 
NASA procedures 
Normalization of proposed costs 
Under NASA procedures, proposed costs are normalized—establishing 
“should have bid’? common cost estimates—only when no logical 
_ Teasons exist for cost differences between proposers or where insufficient 
cost data is furnished with proposals 
Price adjustment 
Savings 
Speculative 
Where RFP is silent concerning co-shipment by water of solid rocket 
motors and external tanks with attendant possible cost savings, and 
agency gave protester partial credit therefor, protester should have 
received appropriate further credit for such savings as positive cost 
uncertainty rather than reduction in most probable costs since actual 
savings are extremely speculative 
Price negotiation techniques 
Under NASA procedures, proposed costs are normalized—establishing 
“should have bid’? common cost estimates—only when no logical 
reasons exist for cost differences between proposers or where insufficient 
cost data is furnished with proposals 
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‘‘Realism’’ of cost 
Determination subsequent to discussion with all offerors not to award 
cost-plus-a-fixed-fee contract for development model of artillery locating 
radar to low offeror under RFP which contained criteria to evaluate 
Technical Proposal, Past Performance/Management, and Cost Pro- 
posal/Cost Realism factor is upheld where use of predetermined score, 
generally unacceptable, was not prejudicial in view of protester’s low 
score; where acceptance of design implementation would involve high 
degree of risk, and discussion of design’s deficiencies would subvert 
intent of procurement; where Govt.’s engineering man-hour estimates 
were not erroneous and their use to evaluate effort and cost realism did 
not mislead protester; where RFP contained sufficient statement of evalu- 
ation and award factors and record evidences meaningful discussions were 
held with all offerors; and where commonality features between con- 
tracts were not made evaluation factor 
Where RFP is silent concerning co-shipment by water of solid rocket 
motors and external tanks with attendant possible cost savings, and 
agency gave protester partial credit therefor, protester should have re- 
ceived appropriate further credit for such savings as positive cost uncer- 
tainty rather than reduction in most probable costs since actual savings 
are extremely speculative 
Verification 
While proposer planning to use rail transportation may be able to 
mitigate future freight rate increases, GAO believes agency should have 
assessed additional cost uncertainty in evaluation against proposal 
selected for negotiations which, as evaluated, had lower escalation rate 
for freight costs in principal production increment (1981-1988) than in 
developmental and initial production increments (1973-1981). Lack of 
verifiable cost information made uncertain escalation rate used by pro- 
tester who planned to transport solid rocket motors by water. 
Cost-plus-award-fee contracts 
Deficient proposals 
In absence of standardized RFP estimate for non-Govt. propellant 
component demand, NASA should have normalized proposed prices for 
propellant component since any proposer, if successful, would obtain 
component from same sources in essentially same quantities for delivery 
from same locations 
Evaluation 
On basis of GAO review of NASA evaluation of cost-plus-award-fee 
proposals for Solid Rocket Motor Project of Space Shuttle Program 
covering 15-year period in estimated price range of $800 million, it is 
recommended that NASA determine whether, in view of substantial net 
decrease in probable cost between two lowest proposers, selection de- 
cision should be reconsidered 
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CONTRACTS—Continued 
Negotiation—Continued 
Cut-off-date 
Termination of proposal evaluation 
Reasonable 

Shift in manufacturing site of key component submitted 5 days before 
final cost evaluation need not be evaluated for potential savings since 
savings were contingent on availability and assignment of floor space at 
proposed alternate Govt. site, information presented as to quantum of 
savings was insufficient, and time for evaluation was limited. Procure- 
ment agency may terminate proposal evaluation at some reasonable point 
after final cutoff date 

Determination and findings 

Propriety of determination ‘ 

Award by AF of domestic cargo airlift contract negotiated under 
10 U.S.C. 2304(a)(16) pursuant to Class Determinations and Findings 
to Govt. corporation that is to be transferred to individual to whom 
award is contemplated and who is currently operating the activity 
pending Civil Aeronautics Board approval is not improper in view of fact 
contract will contain termination provision in event approval is withheld; 
OMB Cir. A-76 and implementing Defense Directives although favoring 
contracting with private, commercial enterprises allow Govt. operation 
of commercial activity “to maintain or strengthen mobilization readi- 
ness;’’ services of intended buyer during Govt. control does not make 
him “officer or employee” within conflict of interest statutes, 18 U.S.C. 
205, 18 U.S.C. 207-208; there is no evidence of unfair competition; and 
contracting agency has broad discretionary authority to award contract 
in interest of national defense 

Disclosure of price, etc. 

Auction technique prohibition 

Where agency intended to treat RFP as advertised solicitation, 
which intention was known to protester, and proposals are publicly 
opened and prices disclosed, lowest responsible offeror should be con- 
sidered for award without invoking negotiation procedures 

Discussion requirement 

Competion. (See CONTRACTS, Negotiation, Competition, Discussion 
with all offerors requirement) 
Reopening negotiation justification 

Although procuring activity should have known of exceptions taken 
in protester’s proposal prior to close of first round of negotiations and 
should have discussed such exceptions with protester prior to its sub- 
mission of a best and final offer, since discovery of exceptions taken oc- 
curred subsequent to submission of best and final offers, procuring 
activity had no alternative but to institute a second round of negotiations, 
and failure to discover and discuss exceptions is not sufficient basis to 
reverse holding in 53 Comp. Gen. 139 

Evaluation factors 

Additional factors 
Not in request for proposals 

Consideration of additional evaluation factors not contained in RFP 
was proper in view of fact that additional factors are sufficiently cor- 
related to general criteria shown in RFP to satisfy requirement that 





INDEX DIGEST 


CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Additional factors—Continued 
Not in request for proposals—Continued 
prospective offerors be advised of evaluation factors which will be ap- 
plied to their proposals; however, failure to disclose additional factors 
raises question of impartiality of evaluation and weakens integrity of 
procurement system 
All offerors informed requirement 
Consideration of reconnection and relocation fees in evaluation of 
proposals for furnishing on-base CATV services is prohibited where Air 
Force Reg. 70-3 specifically excludes them as evaluation factors and, 
furthermore, no correlation exists between such fees and general evalua- 
tion criteria stated in the RFP so as to satisfy requirement that offerors 
be advised of evaluation criteria 
Best buy analysis 
Contentions against propriety of award “to develop fully the au- 
tomated analysis of chromosomes” do not require cancellation of award 
where successful offeror was selected only after on-site approval of 
facilities and favorable ad hoc technical evaluation of its proposal by 
panel of scientists on basis of presenting most advantageous offer, price 
and other factors considered, notwithstanding doubt as to validity of 
cost and best buy analysis and failure to clarify statistical program 
offered. Furthermore, contracting officer is satisfied that performance of 
contract meets the RFP requirements; that subcontracting of labora- 
tory work is proper; and that no diversion of grant funds is occurring. 
Fact that mechanism for award was interagency agreement between 
HEW and NASA (42 U.S.C. 2473(b) (5) and (6)), and incorporation of 
project as task order under existing contract between NASA and con- 
tractor does not reflect on legality of contract 278 
Commonality features of prior contracts 
Determination subsequent to discussion with all offerors not to award 
cost-plus-a-fixed-fee contract for development model of artillery locating 
radar to low offeror under RFP which contained criteria to evaluate 
Technical Proposal, Past Performance/Management, and Cost. Proposal/ 
Cost Realism factor is upheld where use of predetermined score, gen- 
erally unacceptable, was not prejudicial in view of protester’s low score; 
where acceptance of design implementation would involve high degree 
of risk, and discussion of design’s deficiencies would subvert inte it of 
procurement; where Govt.’s engineering man-hour estimates were not 
erroneous and their use to evaluate effort and cost realism did not mis- 
lead protester; where RFP contained sufficient statement of evaluation 
and award factors and record evidences meaningful discussions were 
held with all offerors; and where commonality features between con- 
tracts were not made evaluation factor 
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CONTRACTS—Continued 

Negotiation—Continued 

Evaluation factors—Continued 
Conformability of equipment, etc. 

Technical deficiencies. (See CONTRACTS, Specifications, Conform- 
ability of equipment, etc., Technical deficiencies, Negotiated 
procurement) 

Criteria 
Use of adjusted Independent Government Cost Estimate (IGCE) in 
evaluation of proposals, and addition of 41 percent factor to all. cost 
proposals appears proper as use of adjusted IGCE was neither arbitrary 
nor capricious. and constituted exercise of proposal evaluation respon- 

Nh i a cl lester in te seen pe lanetr wae: api len Ring O10 an SE 
Adequacy 

Where RFP for mess attendant services required that offered price/ 
hour be greater than offeror’s basic labor expense, but agency failed to 
include realistic figure for vacation and holidays, award made is not 
considered improper since purpose of evaluation criteria to prevent 
unrealistically inflated manning charts and award at price so low that 
satisfactory performance would be jeopardized appears to have been 
met, and all offerors were evaluated on same basis, and contract awarded 
is being performed satisfactorily at offered price 

Application of criteria 

Consideration of reconnection and relocation fees in evaluation of 
proposals for furnishing on-base CATV services is prohibited where 
Air Force Reg. 70-3 specifically excludes them as evaluation factors 
and, furthermore, no correlation exists between such fees and general 
evaluation criteria stated in the RFP so as to satisfy requirement that 
offerors be advised of evaluation criteria 

Deficient 

Statement of evaluation criteria, contained in Public Notice solicit- 
ing proposals for use permits to operate citrus groves, was deficient in 
that it did not. set forth minimum standards or provide reasonably 
definite information as to degree of importance to be accorded particular 
evaluation factors in relation to each other 

Subcriteria 

Although offerors under RFP should be informed of relative weights 
of main categories of evaluation factors, failure to disclose relative 
weights of subcriteria does not warrant question by GAO if subcriteria 
used are of such nature as to be ‘‘definitive”’ of main criteria as opposed 
to being essential characteristics or measurements of performance of 
end item being procured. 51 Comp. Gen. 272 modified 

Delivery provisions, freight rates, etc. 

Evaluation criteria under RFP must reflect the actual circumstances 
of resulting contract; therefore, it was improper to evaluate cost pro- 
posals for time period extending 2 months beyond contract term and 
also to allow 5 percent rental credit offered by one offeror if equipment 
was leased for 24 months because greatest length of time possible under 
contract terms was 22 months and therefore Govt. would never obtain 
benefit of rental credit 
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cCONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Delivery provisions, freight rates, etc.—Continued 
Acceptance reasonable 
Acceptance for evaluation purposes of special Govt. freight rate 
quotations from railroads under sec. 22 of Interstate Commerce Act 
(49 U.S.C. 22) significantly lower than existing or similar rates for 
same commodity and subject to cancellation on 30 days’ notice was 
reasonable since (1) rates were agreed to by railroads and type of traffic 
proposed has generally moved on section 22 rates; (2) volume and 
frequency of traffic justifies low rates; (3) railroads have been reliable 
in maintaining reasonable rate levels; and (4) all rates are compensatory 
using available cost information 
Agency evaluation approximates GAO’s 
Agency cost evaluation resulting in $36 million advantage to protester 
offering water transportation by barge of solid rocket motors from 
proposed production facility in Southeast to launch sites approximates 
GAO evaluation even though (1) there was no anticipated cost or 
contractual agreement between protester and potential barge transporter; 
(2) barge transporter has no record of offering freight rates to Govt.; 
and (3) no historical cost data exists because no barge of type proposed 
to transport solid rocket motors exists in the U.S. fleet at present 
Discount terms 
While prompt payment discount was not included in section of RFP 
dealing with cost evaluation, SF 33A included in RFP made provision 
for offering such discount and Govt. therefore may evaluate discount 
along with other costs for it is presumed that Govt. will take advantage 
of any discount offered; moreover, argument that discount is too un- 
certain to be evaluated has no merit where agency sets minimum time 
which discount must remain available to allow taking advantage of 
discount 
Present value method 
While present value method (PVM) of cost evaluation need not be 
applied separately to 3 percent prompt payment discount, PVM should 
be calculated on monthly basis and not yearly basis, as was done in 
instant case, because contract payments will be made monthly 
Early year funding 
Contention that early year funding factor in NASA RFP should 
have been treated as unimportant in manag2ment evaluation is contra- 
dicted by preproposal reviews stressing need to minimize such funding, 
terms of RFP, and protester’s own proposal which incorporated low early 
year funding in management commitment. Agency’s independent 
evaluation and judgement of protester’s high early year funding was not 
without reasonable foundation; and record does not support contention 
that successful proposer should have received management penalty for 
inferior design since penalty was assessed in technical scoring and cost__- 
Erroneous evaluation 
Award for aircraft to offeror who scored highest both as to price and 
technical factors upon reevaluation of price factor of proposals subsequent 
to erroneous public opening of proposals and disclosure of prices will not 
be disturbed because reevaluation of points accorded price was neces- 
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CONTRACTS—Continued 
Negotiation—Continued 


Evaluation factors—Continued 
Erroneous evaluation—Continued 


sitated by use of erroneous technique in initial evaluation that pro- 
portionally reduced points that exceeded lowest price used as datum 
level and accorded 40 points; because initial technical evaluation by 
composite board assured independent judgment and fairness; and 
because notwithstanding disclosure of prices and subsequent negotiating 
procedures amounted to use of auction technique in violation of FPR 
1-3.805-1(b), sufficient justification has been shown for not canceling 
procurement. However, repetition of deficiencies reviewed should be 
avoided in future procurements 
Escalation 
Including inflation 

In light of RFP’s definition of escalation—inflation plus variables 
resulting from dissimilar company business policies—to be used in con- 
verting 1972 dollars to real year dollars (dollars expected to be expended 
in performance of program), inflation can be considered a persistent and 
appreciable rise in general level of prices for both labor and materials 
which should be uniform for all proposers____-..--_.--------------- 

Transportation costs 

While proposer planning to use rail transportation may be able to 
mitigate future freight rate increases, GAO believes agency should have 
assessed additional cost uncertainty in evaluation against proposal 
selected for negotiations which, as evaluated, had lower escalation rate 
for freight costs in principal production increment (1981-1988) than 
in developmental and initial production increments (1973-1981). Lack of 
verifiable cost information made uncertain escalation rate used by pro- 
tester who planned to transport solid rocket motors by water______-_-- 

Facilities 
‘*Tailored’’ 

Contention that proposed new “tailored” facilities to perform contract 
would require 2.9 million less labor hours than needed by selected 
proposer performing in existing facilities is not supported. Agency’s 
acceptance of comparable labor hours of both proposers was reasonable 
despite fact that labor hour estimates were based on subjective 
FCs en ee oh oe oe a baat eae era 

Factors other than price 

Use of adjusted Independent Government Cost Estimate (IGCE) 
in evaluation of proposals, and addition of 41 percent factor to all cost 
proposals appears proper as use of adjusted IGCE was neither arbitrary 
nor capricious and constituted exercise of proposal evaluation responsi- 
TG aa bo Ge ke a de, Se i atheyt ee cea, 

NASA Procurement Regulation 3.805-2, which deemphasizes cost 


in favor of quality of expected performance, is not violated by selection . 


of contractor for Solid Rocket Motor Project of Space Shuttle Program 
on basis of admitted uncertain cost proposal estimates covering 15-year 
contract period, GAO having found that cost proposals were conserva- 
tively adjusted; cost uncertainties as between proposers generally 
balanced out; and proposers were ranked essentially equal in mission 
suitability and other related factors._...............--------------- 
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Negotiation—Continued 
Evaluation factors—Continued 
Factors other than price—Continued 
Employee absenteeism 
Absenteeism of employees, which was noi stated in the RFP as factor 
+o be used in computing offerors’ basic labor expense, was properly not 
considered in such ‘computation = - — --.. 2.20 fol ek 
Experience 
Awardee’s previous experience as CATV constructor is factor for 
consideration under criteria for system configuration since it concerns 
responsibility of prospective contractor under 10 U.S.C. 2304(g)______ 
Greatest value to Government 
Notwithstanding Air Force Reg. 70-3 prohibition against considera- 
tion of offer to provide program origination equipment in evaluation of 
CATV franchise award, ability of weather/time unit for program origi- 
nation purposes proposed by successful offeror may be considered without 
prejudice to other offerors, since unit was included in low offer at no 
addionaliceat'se wabeeriners. 2355 Coc ir Oe eo sae 
Manning information 
Upon reconsideration of holding in 53 Comp. Gen. 440 that offer 
which failed to include justification required by the RFP when manhours 
proposed deviated by more than 5% from Govt.’s estimate was im- 
properly rejected as no discussion was held with the offeror the holding 
is affirmed, since reliance on numerical deviation for rejection of proposal 
was inconsistent with the technically acceptable proposal which indi- 
cated offeror could adequately perform notwithstanding manhours 
deviation, and with ASPR 3-805.2, which requires inclusion of offers in 
competitive range that have reasonable chance of being selected for 
award or if there is doubt as to whether offers are in competitive range_- 
Speculative factors 
Failure of agency to consider protester’s offer to provide additional 
channels as they became available via satellite to be orbited some time 
in future is unobjectionable since evaluation of most advantageous offer 
should be confined to matters whose occurrence were not subject to 
SCRNpE aS oo re Oh oe Soe ed 3 he, wae ee 
Technical acceptability 
Low proposal to fabricate a Satellite Communication Earth Station 
that was technically totally deficient, and which omitted required de- 
tailed information that was not corrected by accompanying blanket 
offer of compliance as statement was an inadequate substitution for 
omitted information, was an unacceptable proposal that was not sus- 
ceptible of being made acceptable without major revision. Fact that 
proposal was lowest offer submitted does not require negotiations pre- 
scribed by 10 U.S.C. 2304(g) with all responsible offerors who submit 
proposals within a competitive range, even though ‘‘competitive range” 
encompasses both price and technical considerations and either factor 
can be determinative of whether an offeror is in a competitive range, since 
price alone need not be considered when proposal is totally unacceptable --_ 
Proposal to furnish mess attendant services which deviated more 
than 5 percent from manning estimates in the RFP was improperly 
rejected since proposal was found to be technically satisfactory on 
basis of same manning charts that contained deviation and ASPR 
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Negotiation—Continued 


Evaluation factors—Continued 
Factors other than price—Continued 


Technical acceptability—Continued 
3-805.2 requires inclusion in competitive range of all offers which have 
reasonable chance of being selected for award and those offers where 
there is doubt they are in competitive range. Although offer should not 
have been regarded as outside competitive range without opportunity 
for offeror to submit documentation substantiating manning differ- 
ences, interference with good-faith award is not warranted but it is rec- 
ommended that renewal option in contract should not be exercised 
Government property use 
Award of use permits was not shown to have been arbitrary, capricious 
or without reasonable basis, because: offers were impartially evaluated 
against factors set forth in Public Notice soliciting proposals 
Effect on competition 
Unsuccessful proposer’s plan to use Govt. facilities to be constructed 
would enhance competition for later production increment of space 
program, but GAO review shows that adequate competition for later 
increment may be achieved without using such facilities. In any case, 
possible increase in competition cannot be translated into amount to be 
included in probable cost evaluation 
Information 
Failure to furnish 
Low proposal to fabricate a Satellite Communication Earth Station 
that was technically totally deficient, and which omitted required de- 
tailed information that was not corrected by accompanying blanket 
offer of compliance as statement was an inadequate substitution for 
omitted information, was an unacceptable proposal that was not sus- 
ceptible’ of being made acceptable without major revision. Fact that 
proposal was lowest offer submitted does not require negotiations pre- 
scribed by 10 U.S.C. 2304(g) with all responsible offerors who submit 
proposals within a competitive range, even though ‘‘competitive range”’ 
encompasses both price and technical considerations and either factor 
can be determinative of whether an offeror is in a competitive range, 
since price alone need not be considered when proposal is totally unac- 
ceptable 
Inflation and escalation recovery costs 
In light of RFP’s definition of escalation—inflation plus variables 
resulting from dissimilar company business policies—to be used in 
converting 1972 dollars to real year dollars (dollars expected to be 
expended in performance of program), inflation can be considered a 
persistent and appreciable rise in general level of prices for both labor 
and materials which should be uniform for all proposers 
Labor costs 
Acceptance 
Reasonable 
Contention that proposed new “tailored” facilities to perform contract 
would require 2.9 million less labor hours than needed by selected 
proposer performing in existing facilities is not supported. Agency’s 
acceptance of comparable labor hours of both proposers was reasonable 
despite fact that labor hour estimates were based on subjective judgment_ 
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Negotiation—Continued 

Evaluation factors—Continued 

Labor costs—Continued 
Evaluation 
Not prejudicial 

While agency used own techniques to estimate protester’s labor costs 
because protester’s computations contained error detected by Defense 
Contract Audit Agency, no prejudice ensued since agency’s adjustments 
to proposed labor costs were significantly lower than claimed by pro- 
tester and substantially lower than labor costs recalculated by protester 
voluntarily during consideration of protest. Had labor costs been 
evaluated consistent with recalculation, protester’s most probable costs 
may well have been increased by $15 million__.________- ie le Oi ea 

Hourly and salaried personnel 

Although hourly labor rates are lower where protester proposes to 
perform contract than where selected proposer will perform, agency 
properly concluded that composite direct labor rates, which include 
hourly and salaried personnel, were lower for selected proposer since 
protester’s composite rates included higher paid salaried personnel. Also, 
protester elected to charge salaried personnel rates to direct labor cost 
because of performance in facility dedicated to program while selected 
proposer who planned to use facility where several other Govt. programs 
would be performed properly charged salaried personnel rates to over- 


Upward adjustment 

Protester’s contention that upward adjustment of labor costs in cost 
evaluation should have decreased overhead and general and administra- 
tive (G&A) rates in computing adjusted labor costs is supported by 
accounting principles. However, protester’s proposal did not contain 
enough data to permit agency to derive lower overhead and G&A rates; 
and procedure employed in this regard was consistently applied to all 
proposers 

Manning requirements 
Government estimated basis 

Under RFP for performance of mess attendant services that con- 
tained Govt. estimate of required man-hours and that stated 5 percent 
deviation below estimate may result in rejection of offer unless satis- 
factory performance could be substantiated, acceptance of proposal that 
was 15 percent below Govt.’s estimate would not constitute change in 
specifications without notice to offerors since solicitation indicated use 
of lesser man-hours than required which could reduce total cost would be 
desirable; five of eight offerors were without 5-percent range, thus 
evidencing equal opportunity to deviate; and feasibility of accepting 15- 
percent deviation is supported by fact deviation was based on study of 
degree to which mess facilities would be used and fact man-hours pro- 
posed exceeded man-hours utilized by incumbent contractor 

Determination subsequent to discussion with all offerors not to award 
cost-plus-a-fixed-fee contract for development model of artillery locating 
radar to low offeror under RFP which contained criteria to evaluate 
Technical Proposal, Past Performance/Management, and Cost Pro- 
posal/Cost Realism factor is upheld where use of predetermined score, 
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CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Manning requirements—Continued 
Government estimated basis—Continued 
generally unacceptable, was not prejudicial in view of protester’s low 
score; where acceptance of design implementation would involve high 
degree of risk, and discussion of design’s deficiencies would subvert 
intent of procurement; where Govt.’s engineering man-hour estimates 
were not erroneous and their use to evaluate effort and cost realism did 
not mislead protester; where RFP contained sufficient statement of 
evaluation and award factors and record evidences meaningful dis- 
cussions were held with all offerors; and where commonality features 
between contracts were not made evaluation factor 
In a 100 percent small business set-aside negotiated procurement for 
mess attendant services where RFP provided for possible rejection of 
offers submitting manning charts whose total hours fell more than 5 per- 
cent below Govt.’s estimated need for hours without substantiating 
deficiency, contracting officer’s rejection of such offer, initially con- 
sidered within competitive range, is not abuse of his discretion even 
though rejection was subsequent to receipt of best and final offers. While 
offeror’s elimination from competitive range may have been based in 
part on elements going to responsibility, it was not a determination of 
nonresponsibility that required Small Business Adniinistration Certif- 
icate of Responsibility proceeding 
Where RFP for mess attendant services required that offered price/ 
hour be greater than offeror’s basic labor expense, but agency failed to 
include realistic figure for vacation and holidays, award made is not 
considered improper since purpose of evaluation criteria to prevent 
unrealistically inflated manning charts and award at price so low that 
satisfactory performance would be jeopardized appears to have been met, 
and all offerors were evaluated on same basis, and contract awarded is 
being performed satisfactority at offered price 
Proposal to furnish mess attendant services which deviated more than 
5 percent from manning estimates in the RFP was improperly rejected 
since proposal was found to be technically satisfactory on basis of same 
manning charts that contained deviation and ASPR 3-805.2 requires 
inclusion in competitive range of all offers which have reasonable chance 
of being selected for award and those offers where there is doubt they 
are in competitive range. Although offer should not have been regarded 
as outside competitive range without opportunity for offeror to submit 
documentation substantiating manning differences, interference with 
good-faith award is not warranted but it is recommended that renewal 
option in contract should not be exercised 
Upon reconsideration of holding in 53 Comp. Gen. 440 that offer 
which failed to include justification required by the RFP when manhours 
proposed deviated by more than 5% from Govt.’s estimate was impro- 
perly rejected as no discussion was held with the offeror the holding is 
affirmed, since reliance on numerical deviation for rejection of proposal 
was inconsistent with the technically acceptable proposal which indicated 
offeror could adequately perform notwithstanding manhours deviation, 
and with ASPR 3-805.2, which requires inclusion of offers in competitive 
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range that have reasonable chance of being selected for award or if there 
is doubt as to whether offers are in competitive range 

Where successful offeror under RFP to furnish mess attendant 
services could be required to perform at manning levels above those 
stated on manning chart without any increase in contract price, state- 
ment made during negotiations that Govt. estimates were realistic and 
that satisfactory service could not be assured with lower maximum 
staffing level, did not prejudice any offerors since agency’s interpretation 
that offeror’s manning chart level was maximum staffing that Govt. 
would require of successful offeror was not used in evaluation of offers 
and offerors are required by terms of RFP to perform services satisfac- 
torily even at levels above those stated in manning charts 

Acceptance of offer to provide mess attendant services, which was 
based in part on offeror’s additional guarantee to provide manning 
within Govt.’s estimated range should need arise, is irrelevant in that 
the RFP requires successful offeror to perform at that level or higher 
should need arise 

Estimate of man-hours required to perform mess attendant work 
need not be revised merely because one offeror submitted a substantiated 
proposal below 95 percent of Govt. estimate, since all offerors had same 
opportunity, specifically stated in the RFP to submit justification for 
their lower figures and there has been no lessening of RFP requirements. 
Furthermore, successful offeror showed the reasonableness of Govt.’s 
representative day estimates and additionally showed that fewer hours 
are needed annually; that is the annual total need for man-hours and 
not the mathematical total of representative days 

Award of mess attendant contract to offeror who submitted pro- 
posal which included only one manning chart that exhibited a manning 
level above 95 percent of Govt. estimate will not be questioned, not- 
withstanding allegation that Navy improperly interpreted governing 
RFP provision, as there is more than one reasonable interpretation of 
provision 

Under mess attendant services solicitation an offeror who submitted 
two of three manning charts under 95 percent of the Govt.’s estimate, 
and a total offer of less than 95 percent of Govt.’s total estimate was 
improperly awarded contract since the RFP required conformance 
with the 95 percent level 

Manning chart staffing level effect 

Under RFP that required submission of manning charts for repre- 
sentative weekday and representative weekend/holiday to foster evalua- 
tion of offeror’s overall understanding of food service operations, evalu- 
ation of total manning offered need not be restricted solely to level 
indicated in manning chart, and although the RFP apparently assumes 
that offeror’s manning levels will be totally reflected rather than partially 
reflected, this assumption was not intended to be a condition precedent 
to the evaluation of offer 
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Manning requirements—Continued 
Noncompliance 
In a 100 percent small business set-aside negotiated procurement for 
mess attendant services where RFP provided for possible rejection of 
offers submitting manning charts whose total hours fell more than 5 per- 
cent below Govt.’s estimated need for hours without substantiating 
deficiency, contracting officer’s rejection of such offer, initially considered 
within competitive range, is not abuse of his discretion even though 
rejection was subsequent to receipt of best and final offers. While offeror’s 
elimination from competitive range may have been based in part on 
elements going to responsibility, it was not a determination of non- 
responsibility that required Small Business Administration Certificate of 
Respontinmey proceeaimis sro. 3 2 Se oe oe eco De ee 
Price/hour less than basic labor expense 
Where RFP for mess attendant services required that offered price/ 
hour be greater than offeror’s basic labor expense, but agency failed to 
include realistic figure for vacation and holidays, award made is not 
considered improper since purpose of evaluation criteria to prevent 
unrealistically inflated manning charts and award at price so low that 
satisfactory performance would be jeopardized appears to have been 
met, and all offerors were evaluated on same basis, and contract awarded 
is being performed satisfactorily at offered price__._._..__.___..--------- 
Since the RFP for mess attendant services mandates rejection of an 
offer whose dollar/hour ratio (price/hour) does not exceed offeror’s basic 
labor expense, where successful offeror’s basic labor expense exceeded its 
dollar/hour ratio, even when suggested variable factors are utilized, 
contract award made was improper. =.= 2 -. 22. J. tle 
Absenteeism of employees, which was not stated in the RFP as factor 
to be used in computing offerors’ basic labor expense, was properly not 
consideréd “in. “such ‘compittation =. 202 2/225 2S ee 
Since no factor was stated in the RFP relative to calculating offerors’ 
basic labor expense, even though Navy utilized 5-percent factor, another 
factor equal or superior in its realism could have been utilized, and 
successful offeror’s basic labor expense could have been lowered thereby 
making it'‘conform ‘tothe RPP limites. 20ts. ooo Se eee 
Propriety 
Where successful offeror under RFP to furnish mess attendant services 
could be required to perform at manning levels above those stated on 
manning chart without any increase in contract price, statement made 
during negotiations that Govt. estimates were realistic and that satis- 
factory service could not be assured with lower maximum staffing level, 
did not prejudice any offerors since agency’s interpretation that offeror’s 
manning chart level was maximum staffing that Govt. would require 
of successful offeror was not used in evaluation of offers and offerors are 
required by terms of RFP to perform services satisfactorily even at 
levels above those stated in manning charts 


388 


388 


710 


710 


710 





CO: 


INDEX DIGEST 


CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Out-of-pocket costs 
COCO v. GOCO plants 
Cancellation of request for proposals for cartridges on basis out-of- 
pocket costs for performance in a contractor-owned and -operated 
(COCO) plant compared unfavorably with out-of-pocket costs incurred 
in Govt-owned contractor-operated (GOCO) plants, and award to 
GOCO facility was in accord with terms of solicitation that conformed 
with par. 1-300.91(a) of Army Ammunition Command Procurement 
Instruction, which in turn is consistent with 10 U.S.C. 4532(a), “Arsenal 
Statute.’ Furthermore, where GOCO plants are operated under cost 
reimbursement type contracts and fixed-price competition with COCO 
sources is precluded, cost comparisons are necessarily utilized; internal 
records of GOCO plant are not within disclosure provisions of 5 U.S.C. 
552; and as GOCO activity is not Govt. commercial or industrial activity 
for purposes of BOB Cir. A-76, Federal taxes, depreciation, insurance, 
and interest are not for inclusion in GOCO cost estimates 
Performance time 
Contention that proposed new “tailored” facilities to perform con- 
tract would require 2.9 million less labor hours than needed by selected 
proposer performing in existing facilities is not supported. Agency’s 
acceptance of comparable labor hours of both proposers was reasonable 
despite fact that labor hour estimates were based on subjective judgment_ 
Point rating 
Evaluation guidelines 
Although offerors under RFP should be informed of relative weights 
of main categories of evaluation factors, failure to disclose relative 
weights of subcriteria does not warrant question by GAO if subcriteria 
used are of such nature as to be “‘definitive”’ of main criteria as opposed 
to being essential characteristics or measurements of performance of 
end item being procured. 51 Comp. Gen. 272 modified 
Predetermined score 
Determination subsequent to discussion with all offerors not to award 
cost-plus-a-fixed-fee contract for development model of artillery locating 
radar to low offeror under RFP which contained criteria to evaluate 
Technical Proposal, Past Performance/Management, and Cost Proposal/ 
Cost Realism factor is upheld where use of predetermined score, gener- 
ally unacceptable, was not prejudicial in view of protester’s low score; 
where acceptance of design implementation would involve high degree 
of risk, and discussion of design’s deficiencies would subvert intent of 
procurement; where Govt.’s engineering man-hour estimates were not 
erroneous and their use to evaluate effort and cost realism did not mis- 
lead protester; where RFP contained sufficient statement of evaluation 
and award factors and record evidences meaningful discussions were 
held with all offerors; and where commonality features between con- 
tracts were not made evaluation factor 
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CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Point rating—Continued 
Reevaluation 
Award for aircraft to offeror who scored highest both as to price and 
technical factors upon reevaluation of price factor of proposals sub- 
sequent to erroneous public opening of proposals and disclosure of prices 
will not be disturbed because reevaluation of points accorded price was 
necessitated by use of erroneous technique in initial evaluation that pro- 
portionally reduced points that exceeded lowest price used as datum 
level and accorded 40 points; because initial technical evaluation by 
composite board assured independent judgment and fairness; and be- 
cause notwithstanding disclosure of prices and subsequent negotiating 
procedures amounted to use of auction technique in violation of FPR 
1-3.805-1(b), sufficient justification has been shown for not canceling 
procurement. However, repetition of deficiencies reviewed should be 
avoided in;future procurements... 3... 2 2-2 ek 
Price consideration not mandatory 
Low proposal to fabricate a Satellite Communication Earth Station 
that was technically totally deficient, and which omitted required 
detailed information that was not corrected by accompanying blanket 
offer of compliance as statement was an inadequate substitution for 
omitted information, was an unacceptable proposal that was not sus- 
ceptible of being made acceptable without major revision. Fact that 
proposal was lowest offer submitted does not require negotiations pre- 
scribed by 19 U.S.C. 2304(g) with all responsible offerors who submit 
proposals within a competitive range, even though “‘competitive range” 
encompasses both price and technical considerations and either factor 
can be determinative of whether an offeror is in a competitive range, 
since price alone need not be considered when proposal is totally un- 
acceptable i. tst- to- enesaisa 2a. do se Uerbdae lt ne Be 
Price elements for consideration 
Cost estimates 
Use of adjusted Independent Government Cost Estimate (IGCE) in 
evaluation of proposals, and addition of 41 percent factor to all cost 
proposals appears proper as use of adjusted IGCE was neither arbitrary 
nor capricious and constituted exercise of proposal evaluation re- 
sponsilMity. sc 2 -aniccwstobosu—lo Seu sere JOU GUL cl sOLUL ole 
While prompt payment discount was not included in section of RFP 
dealing with cost evaluation, SF 33A included in RFP made provision 
for offering such discount and Govt. therefore may evaluate discount 
along with other costs for it is presumed that Govt. will take advantage 
of any discount offered; moreover, argument that discount is too un- 
certain to be evaluated has no merit where agency sets minimum time 
which discount must remain available to allow taking advantage of 
Gis0GURIGS cay ts etucesi illewccund sete Dre PE Ae 
Propriety of evaluation 
Contentions against propriety of award ‘‘to develop fully the auto- 
mated analysis of chromosomes” do not require cancellation of award 
where successful offeror was selected only after on-site approval of 
facilities and favorable ad hoc technical evaluation of its proposal by 
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cONTRACTS—Continued 
Negotiation—Continued 


Evaluation factors—Continued 
Propriety of evaluation—Continued 


panel of scientists on basis of presenting most advantageous offer, 
price and other factors considered, notwithstanding doubt as to validity 
of cost and best buy analysis and failure to clarify statistical program 
offered. Furthermore, contracting officer is satisfied that performance of 
contract meets the RFP requirements; that subcontracting of labora- 
tory work is proper; and that no diversion of grant funds is occurring. 
Fact that mechanism for award was interagency agreement between 
HEW and NASA (42 U.S.C. 2473(b) (5) and (6)), and incorporation of 
project as task order under existing contract between NASA and con- 
tractor does not reflect on legality of contract 
Consideration of reconnection and relocation fees in evaluation of pro- 
posals for furnishing on-base CATV services is prohibited where Air 
Force Reg. 70-3 specifically excludes them as evaluation factors and, 
furthermore, no correlation exists between such fees and general evalu- 
ation criteria stated in the RFP so as to satisfy requirement that offerors 
be advised of evaluation criteria 
Speculative factors 
Where RFP is silent concerning co-shipment by water of solid rocket 
motors and external tanks with attendant possible cost savings, and 
agency gave protester partial credit therefor, protester should have 
received appropriate further credit for such’savings as positive cost uncer- 
tainty rather than reduction in most probable costs since actual savings 
are extremely speculative 
Standard items 
Normalization of prices 
In absence of standardized RFP estimate for non-Govt. propellant 
component demand, NASA should have normalized proposed prices for 
propellant component since any proposer, if successful, would obtain 
component from same sources in essentially same quantities for delivery 
from same locations 
Superior product offered 
Determination to make award for airport surveillance radar equipment 
on basis of initial proposals—exception to requirement for discussions 
with all offerors within competitive range—is discretionary in nature, and 
lacking adequate price competition, since only one of two offers submitted 
was fully acceptable, the procuring agency properly considered exceptions 
to discussion had not been satisfied and conducted negotiations with 
offeror whose initial proposal, although technically unacceptable overall 
was susceptible of being upgraded to acceptable level—a determination 
that was not influenced by the fact a reduction in initial price made offer 
the lowest submitted. Therefore, award to low offeror was not arbitrary, 
notwithstanding technical superiority of competing offer since request 
for proposals did not make technical considerations paramount 
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CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Testing costs 
Where RFP required live test demonstration of computer terminal by 
“Contractor” (offeror) and procuring activity interpreted clause as 
requiring protester to perform test with its personnel, rejection of 
protester’s proposal as nonresponsive because test was performed by 
supplier’s personnel was improper under competitive negotiation pro- 
cedures 
Late proposals and quotations 
Shift in manufacturing site of key component submitted 5 days before 
final cost evaluation need not be evaluated for potential savings since 
savings were contingent on availability and assignment of floor space at 
proposed alternate Govt. site, information presented as to quantum of 
savings was insufficient, and time for evaluation was limited. Procure- 
ment agency may terminate proposal evaluation at some reasonable 
point after final cutoff date 
Limitation on negotiation 
Propriety 
A request for proposals that was issued pursuant to 10 U.S.C. 
2304(a) (16) for maintenance of defense mobilization base established for 
module type booster was not improperly restricted to base producers, 
even though configuration of booster had been radically changed, in 
view of fact skills and capital equipment used by base manufacturers of 
old style booster are readily adaptable to new style booster, and agency 
authorized to maintain viable industrial mobilization base in interest 
of national defense may limit negotiation under 10 U.S.C. 2304(a) (16) 
to present base producers. Therefore, return of unopened offer to firm 
that is not member of defense mobilization base is within scope of con- 
tracting agency’s authority 
Lowest offer 
Award basis 
Where agency intended to treat RFP as advertised solicitation, which 
intention was known to protester, and proposals are publicly opened 
and prices disclosed, lowest responsible offeror should be considered for 
award without invoking negotiation procedures 
Manning requirements 
Compliance 
Where RFP for mess attendant services contemplated that offers 
would be in a certain format and successful offeror only partially com- 
plied stating that it would use representative day figures only a certain 
specified number of times during year, but on other specified days, it 
could and would use less manning due to lesser usage of mess halls, 
offeror did not depart from RFP requirements (ASPR 3-805.1(a) (5)) 
since use of calendar year containing 252 representative weekdays and 
113 representative weekend/holidays was not RFP requirement----_-_-_-- 
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CONTRACTS—Continued 
Negotiation—Continued 
Modification of contract 
Change within scope of contract 
Amendment of contract shortly after award to cover a more expensive 
superior article (which had been offered as an alternate) than the one 
accepted at lowest offered price raises question whether major purpose 
of procurement system was thwarted by that action and whether change 
was within general scope of contract 
National emergency authority 
Restrictions on negotiations 
A request for proposals that was issued pursuant to 10 U.S.C. 
2304(a) (16) for maintenance of defense mobilization base established 
for module type booster was not improperly restricted to base producers, 
even though configuration of booster had beén radically changed, in 
view of fact skills and capital equipment used by base manufacturers 
of old style booster are readily adaptable to new style booster, and 
agency authorized to maintain viable industrial mobilization base in 
interest of national defense may limit negotiation under 10 U.S.C. 
2304(a)(16) to present base producers. Therefore, return of unopened 
offer to firm that is not member of defense mobilization base is within 
scope of contracting agency’s authority 
Use propriety 
Award by AF. of domestic cargo airlift contract negotiated under 10 
U.S.C. 2304(a) (16) pursuant to Class Determinations and Findings to 
Govt. corporation that is to be transferred to individual to whom award 
is contemplated and who is currently operating the activity pending 
Civil Aeronautics Board approval is not improper in yiew of fact contract 
will contain termination provision in évent approval is withheld; OMB 
Cir. A-76 and implementing Defense Directives although favoring con- 
tracting with private, commercial enterprises allow Govt. operation of 
commercial activity ‘‘to maintain or strengthen mobilization readiness;”’ 
services of intended buyer during Govt. control does not make him 
“officer or employee” within conflict of interest statutes, 18 U.S.C. 205, 
18 U.S.C. 207-208; there is no evidence of unfair competition; and con- 
tracting agency has broad discretionary authority to award contract in 
interest of national defense 
Notice to offeror of disqualification 
Where award was not made under the RFP until 20 days after the 
protester’s proposal was determined to be unacceptable, par. 3-508.2 of 
ASPR required agency to notify protester that its proposal was rejected. 
However, any violation of regulation is procedural and does not affect 
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CONTRACTS—Continued Page CONT 
Negotiation—Continued Ne; 
Prices q 
Additional features without cost increase 
Notwithstanding Air Force Reg. 70-3 prohibition against consideration 
of offer to provide program origination equipment in evaluation of CATV lov 
franchise award, ability of weather/time unit for program origination ser 
purposes proposed by successful offeror may be considered without preju- inc 
dice to other offerors, since unit was included in low offer at no additional saf 
O0nt tO Supeéfiners.. Re FOS ae 676 pa 
Cost and pricing data evaluation Bu 
Present value method de 
While present value method (PVM) .of cost evaluation need not be m 
applied separately to 3 percent prompt payment discount, PVM should of 
be calculated on monthly basis and not yearly basis, as was done in m: 
instant case, because contract payments will be made monthly.._____--- 895 Fi 
Disclosure ca 
Exceptions taken by low offeror to option provision in RFP to furnish 
reinforced plastic weathershields on multiyear basis was properly 
determined to make offer unacceptable at close of first round of negotia- w 
tions since acceptance of offer to change option clause constituting ti 
discussion would require reopening of negotiations to carry on discussions pl 
with all offerors within competitive range. Furthermore, canceling n 
second round of negotiations and changing procurement procedure to Pp 
formal advertising was a reasoned exercise of procurement judgment on Pp 
basis that further negotiations after leak of low offeror’s price would be p 
improper and in view of fact that substantial changes made in specifica- b 
tions warranted formal advertising and made negotiation of procurement 
no loner foneinte yn ote eee ee a en eee ee coe ae = 139 
Since question of propriety of cancellation of a RFP. and subsequent ¥v 
solicitation of an invitation for bids (IFB) of plastic weathershields is Pp 
not contingent upon whether or not changes in specifications were r 
substantial but upon discovery of price leak of offer that was low 0 
at close of first round of negotiations prior to beginning second round of 2 
negotiations, cancellation of RFP and resolicitation by IFB was ap- 
Prope U0) Se OR ISRO ay a ee es oe 564 


Propriety 
Initial proposal basis award 

Determination to make award for airport surveillance radar equip- 
ment on basis of initial proposals—exception to requirement for discus- 
sions with all offerors within competitive range—is discretionary in 
nature, and lacking adequate price competition, since only one of two 
offers submitted was fully acceptable, the procuring agency properly 
considered exceptions to discussion had not been satisfied and conducted 
negotiations with offeror whose initial proposal, although technically 
unacceptable overall was susceptible of being upgraded to acceptable 
level—a determination that was not influenced by the fact a reduction 
in initial price made offer the lowest submitted. Therefore, award to low 
offeror was not arbitrary, notwithstanding technical superiority of 
competing offer since request for proposals did not make technical 
GON enCnN DOROMEOUNG. oo oe oe es bodies se cedeseccensa 5 
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age CONTRACTS—Continued Page 
Negotiation—Continued 
Public exigency 
Certificate of urgency 
Although determination that a small business concern submitting 
low offer under request for proposals to perform refrigerated warehouse 
services, involving receipt, storage, assembly, and distribution of food, 
including export transportation, was nonresponsible in areas of health, 
safety, and sanitation should have been promptly referred, pursuant to 
376 par. 1-705.4(c) (iv) of Armed Services Procurement Reg., to Small 
Business Admin. for certificate of competency consideration since 
deficiencies relate to “capacity” defined as “overall ability * * * to 
meet quality, quantity, and time requirements,’’ issuance of certificate 
of urgency in lieu was justified and reasonable as delay was not ad- 
ministratively created, and continuation of services was essential. 
395 Furthermore, rule is that responsibility determination unless arbitrary, 
capricious, or not based on substantial evidence is acceptable__-__--__-_- 15 
Delivery schedules, prices, etc. 
Allegations of favoritism to awardee on bases that (1) delivery schedule 
was unnecessarily short; (2) technical specifications were overly restric- 
tive; and (3) procuring activity failed to give protester time to respond to 
protest by another offeror are without merit since (1) there was urgent 
need for item; (2) establishment of specifications is responsibility of 
procuring activity; (3) issues are questions of fact and administrative 
position is supported by a preponderence of the evidence; and (4) because 
protester failed to supply information to DCASD to refute allegations 
by other offeror that protester was not responsible_____.._...-..----- 838 
Justification for negotiation 
39 While 10 U.S.C. 2304(a)(2) authorizes procurement by negotiation 
when public exigency will not permit delay incident to advertising, 
prospect of untimely performance arising from causes other than time 
required for formal advertising procedure may constitute justification for 
non-competitive procurement under negotiating authority of 10 U.S.C. 
2304(a) (10)... 5 see 1. Jewineu s. clads ae, voles, -lredan FORO. 670 
Reevaluation of proposals 
64 Award for aircraft to offeror who scored highest both as to price and 
technical factors upon reevaluation of price factor of proposals subse- 
quent to erroneous public opening of proposals and disclosure of prices 
will not be disturbed because reevaluation of points accorded price was 
necessitated by use of erroneous technique in initial evaluation that 
proportionally reduced points that exceeded lowest price used as datum 
level and accorded 40 points; because initial technical evaluation by 
composite board assured independent judgment and fairness; and 
because notwithstanding disclosure of prices and subsequent negotiating 
procedures amounted to use of auction technique in violation of FPR 
1-3.805-1(b), sufficient justification has been shown for not canceling 
procurement. However, repetition of deficiencies reviewed should be 
avoided: in future -procurementel-.. 22/3. 0. 20 ie eek "253 
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CONTRACTS—Continued 
Negotiation—Continued 
Reopening 
Exceptions in offer unnoticed 
Although procuring activity should have known of exceptions taken 
in protester’s proposal prior to close of first round of negotiations and 
should have discussed such exceptions with protestor prior to its sub- 
mission of a best and final offer, since discovery of exceptions taken 
occurred subsequent to submission of best and final offers, procuring 
activity had no alternative but to institute a second round of negotia- 
tions, and failure to discover and discuss exceptions is not sufficient 
basis to reverse holding in 53 Comp. Gen. 139 
Requests for proposals 
Additional evaluation factors 
Not in request for proposals 
Consideration of additional evaluation factors not contained in RFP 
was proper in view of fact that additional factors are sufficiently corre- 
lated to general criteria shown in RFP to satisfy requirement that pro- 
spective offerors be advised of evaluation factors which will be applied 
to their proposals; however, failure to disclose additional factors raises 
question of impartiality of evaluation and weakens integrity of procure- 
ment system 
Amendment 
Required for changes in RFP 
Upon determination by contracting agency that salient characteristic 
not listed in RFP was essential, agency should have issued amendment 
to RFP specifying requirement and providing opportunity for further 
proposals since par. 3-805.4(a) of ASPR provides for modification of 
RFP when decision is made to relax, increase or otherwise modify scope 
of work or statement of requirements. Furthermore, use of terms ‘‘rap- 
idly” and “conveniently” in specifications without explanation of terms 
was ambiguous and provision should likewise have been made to indicate 
in RFP the requirement of Govt. in more precise terms 
Cancellation 
Cancellation of request for proposals for cartridges on basis out-of- 
pocket costs for performance in a contractor-owned and -operated 
(COCO) plant compared unfavorably with out-of-pocket costs incurred 
in Govt-owned contractor-operated (GOCO) plants, and award to 
GOCO facility was in accord with terms of solicitation that conformed 
with par. 1-300.91(a) of Army Ammunition Command Procurement 
Instruction, which in turn is consistent with 10 U.S.C. 4532(a), ‘Arsenal 
Statute.” Furthermore, where GOCO plants are operated under cost 
reimbursement type contracts and fixed-price competition with COCO 
sources is precluded, cost comparisons are necessarily utilized; internal 
records of GOCO plant are not within disclosure provisions of 5 U.S.C. 
552; and as GOCO activity is not Govt. commercial or industrial activity 
for purposes of BOB Cir. A-76, Federal taxes, depreciation, insurance, 
and interest are not for inclusion in GOCO cost estimates 
Exceptions taken by low offeror to option provision in RFP to furnish 
reinforced plastic weathershields on multiyear basis was properly deter- 
mined to make offer unacceptable at close of first round of negotiations 
since acceptance of offer to change option clause constituting discussion 
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CONTRACTS—Continued 
Negotiation—Continued 
Requests for proposals—Continued 
Cancellation—Continued 


would require reopening of negotiations to carry on discussions with all 
offerors within competitive range. Furthermore, canceling second round 
of negotiations and changing procurement procedure to formal adver- 
tising was a reasoned exercise of procurement judgment,on basis that fur- 
ther negotiations after leak of low offeror’s price would be improper and 
in view of fact that substantial changes made in specifications warranted 
formal advertising and made negotiation of procurement no longer 
feasible 

Since question of propriety of cancellation of a RFP and subsequent 
solicitation of an invitation for bids (IFB) of plastic weathershields 
is not contingent upon whether or not changes in specifications were 
substantial but upon discovery of price leak of offer that was low at 
close of first round of negotiations prior to beginning second round of 
negotiations, cancellation of RFP and resolicitation by IFB was appro- 


Construction 
More than one interpretation 
Award of mess attendant contract to offeror who submitted proposal 
which included only one manning chart that exhibited a manning level 
above 95 percent of Govt. estimate will not be questioned, notwith- 
standing allegation that Navy improperly interpreted governing RFP 
provision, as there is more than one reasonable interpretation of pro- 
vision 
Defective 
Ambiguous terms 
Upon determination by contracting agency that salient character- 
istic not listed in RFP was essential, agency should have issued amend- 
ment to RFP specifying requirement and providing opportunity for 
further proposals since par. 3—-805.4(a) of ASPR provides for modi- 
fication of RFP when decision is made to relax, increase or otherwise 
modify scope of work or statement of requirements. Furthermore, use 
of terms “rapidly” and “conveniently” in specifications without ex- 
planation of terms was ambiguous and provision should likewise have 
been made to indicate in RFP the requirement of Govt. in more precise 


Deficient 

NASA RFP should have furnished proposers standardized projection 
of non-Govt. demand for propellant component which would be es- 
sentially same and would be satisfied from same limited sources regard- 
less of contractor selected. In absence of standard demand projection, 
proposers were required individually to predict non-Govt. demand over 
which they had no control, with significant effect on proposal evaluation__- 

Minimum standards 

Statement of evaluation criteria, contained in Public Notice soliciting 
proposals for ‘use permits to operate citrus groves, was deficient in that 
it did not set forth minimum standards or provide reasonably definite 
information as to degree of importance to be accorded particular evalua- 
tion factors in relation to each other 
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CONTRACTS—Continued 
Negotiation—Continued 
Requests for proposals—Continued 


Dollar v. real year or escalation costs 
Normalization 
Because NASA’s RFP required proposers to make informed judg- 
ments in converting 1972 dollar costs to real year or escalated dollar 
costs over 15-year period for purpose of most probable cost assessment 
(proposed escalation rates having reflected company unique factors), 
excalation over 15-year period need not be normalized where to do so 
might prejudice proposer with dissimilarly constructed 1972 dollar 
labor base which was higher 
Early year funding 
Evaluation propriety 
Contention that early year funding factor in NASA RFP should 
have been treated as unimportant in management evaluation is con- 
tradicted by preproposal reviews stressing need to minimize such 
funding, terms of RFP, and protester’s own proposal which incorporated 
low early year funding in management commitment. Agency’s inde- 
pendent evaluation and judgement of protester’s high early year funding 
was not without reasonable foundation; and record does not support 
contention that successful proposer should have received management 
penalty for inferior design since penalty was assessed in technical scoring 
and cost 
Escalation 
Definition 
In light of RFP’s definition. of escalation—inflation plus variables 
resulting from dissimilar company business policies—to be used in 
converting 1972 dollars to real year dollars (dollars expected to be 
expended in performance of program), inflation can be considered a 
persistent and appreciable rise in general level of prices for both labor 
and materials which should be uniform for all proposers 
Inflation element 
Inflation element of escalation which, as distinguished from other 
elements of escalation, is beyond proposer’s control should have been 
stated in NASA cost-reimbursement RFP as rate common to all pro- 
posers; but, since proposers in compliance with RFP included escalation 
rates in their proposals as to which it is not possible to break out con- 
trollable features of escalation, failure to normalize escalation is not 
unreasonable; any attempt to obtain refined cost data to normalize 
inflation would be inappropriate after-the-fact restructuring of cost 
proposals 
Late receipt of proposal. (See CONTRACTS, Negotiation, Late pro- 
posals and quotations) 
Mess attendant services 
Man-hour estimates 
Under RFP for performance of mess attendant services that con- 
tained Govt. estimate of required man-hours and that stated 5 percent 
deviation below estimate may result in rejection of offer unless satis- 
factory performance could be substantiated, acceptance of proposal 
that was 15 percent below Govt.’s estimate would not constitute change 
in specifications without notice to offerors since solicitation indicated use 
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of lesser man-hours than required which could reduce total cost would 
be desirable; five of eight offerors were without 5-percent range, thus 
evidencing equal opportunity to deviate; and feasibility of accepting 
15-percent deviation is supported by fact deviation was based on study 
of degree to which mess facilities would be used and fact man-hours 
proposed exceeded man-hours utilized by incumbent contractor. 
Offer 
Deviations 
Where offeror’s proposal stated no minimum time for maintenance of 
computer terminals but offeror had incorporated prior contract pro- 
visions in its proposal, which stated 2-hour minimum, proposal was 
ambiguous and agency should have sought clarification pursuant to 
FPR 1-3.805. 1(a) 
Omissions 
Standardized projection of non-Government demand for item 
NASA RFP should have furnished proposers standardized projection 
of non-Govt. demand for propellant component which would be essen- 
tially same and would be satisfied from same limited sources regardless of 
contractor selected. In absence of standard demand projection, pro- 
posers were required individually to predict non-Govt. demand over 
which they had no control, with significant effect on proposal evaluation_ 
Preparation costs 
Although bid or proposal preparation costs may be reimbursable where 
Govt. has breached implied obligation to fairly consider bid or proposal, 
claim for cost of preparing proposal to furnish weather observation and 
cloud seeding aircraft may not be considered on basis reevaluation of 
price score factor displaced claimant—reevaluation necessitated by fact 
initial evaluation used erroneous technique—or on basis it was deemed 
inadvisable to cancel procurement because of erroneous public opening 
of proposals—determination sufficiently justified—since these facts do 
not support finding of breach of obligation that warrants recovery of 
proposal preparation costs 253 
Proposal deviations 
Under RFP for performance of mess attendant services that con- 
tained Govt. estimate of required man-hours and that stated 5 percent 
deviation below estimate may result in rejection of offer unless satis- 
factory performance could be substantiated, acceptance of proposal that 
was 15 percent below Govt.’s estimate would not constitute change in 
specifications without notice to offerors since solicitation indicated use of 
lesser man-hours than required which could reduce total cost would be 
desirable; five of eight offerors were without 5-percent range, thus 
evidencing equal opportunity to deviate; and feasibility of accepting 15- 
percent deviation is supported by fact deviation was based on study of 
degree to which mess facilities would be used and fact man-hours pro- 
posed exceeded man-hours utilized by incumbent contractor 
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Negotiation—Continued 
Requests for proposals—Continued 
Proposal deviations—Continued 
Disqualification of offeror 

Disqualification of low offeror who took exception to ‘Technical 
Data— Withholding of Payment’’ clause (ASPR 7-104.9(h)), concerned 
with untimely delivery or deficiency of technical data, and ‘‘Reserve 
Pending Execution of Release” clause contained in RFP is upheld since 
offeror was adequately advised during negotiations of consequences of 
failing to accept terms of RFP, and fact that amount withheld under 
technical data clause may exceed price of data does not make contracting 
officer’s determination to include clause arbitrary and capricious, and 
use of ‘‘Reserve Pending Execution of Release’’ clause is matter within 
discretion of contracting agency. Furthermore, since protest was. un- 
timely delivered it properly was regarded as filed after award 

Rejection of proposal initially determined to be within competitive 
range on basis of oral statements made by offeror during the course of 
discussion was improper since offeror was not afforded an opportunity 
to submit a revised proposal. While duration of negotiation session with 
offeror is not determinative of whether meaningful discussions were con- 
ducted, affording offeror opportunity to submit revised proposal is 
essential element of negotiating process required by 10 U.S.C. 2304(g). 
However, procurement should not be disturbed since record shows 
award was made to offeror submitting superior proposal and agency 
had serious doubts as to protester’s ability to perform contract. Modi- 
fied by 53 Comp. Gen. 860 

Proposal submitted defective 
Blanket offer of compliance , 

Low proposal to fabricate a Satellite Communication Earth Station 
that was technically totally deficient, and which omitted reyuired 
detailed information that was not corrected by accompanying blanket 
offer of compliance as statement was an inadequate substitution for 
omitted information, was an unacceptable proposal that was not sus- 
ceptible of being made acceptable without major revision. Fact that 
proposal was lowest offer submitted does not require negotiations 
prescribed by 10 U.S.C. 2304(g) with all responsible offerors who submit 
proposals within a competitive range, even though “competitive range” 
encompasses both price and technical considerations and either factor 
can be determinative of whether an offeror is in a competitive range, 
since price alone need not be considered when proposal is_ totally 
unacceptable 

Public opening 

Award for aircraft to offeror who scored highest both as to price and 
technical factors upon reevaluation of price factor of proposals sub- 
seyuent to erroneous public opening of proposals and disclosure of prices 
will not be disturbed because reevaluation of points accorded price was 
necessitated by use of erroneous technique in initial evaluation that 
proportionally reduced points that exceeded lowest price used as datum 
level and accorded 40 points; because initial technical evaluation by 
composite board assured independent judgment and fairness; and be- 
cause notwithstanding disclosure of prices and subsequent negotiating 
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procedures amounted to use of auction technique in violation of FPR 
1-3.805-1(b), sufficient justification has been shown for not canceling 
procurement. However, repetition of deficiencies reviewed should be 
avoided in future procurements 
Qualified Offerors List 
Although protest against award of contract under RFP issued by 
National Highway Traffic Safety Admin. will not be considered as it 
was untimely filed pursuant to sec. 20.2 of GAO Interim Bid Protest 
Procedures and Standards, exception is taken to establishment and 
operation of Qualified Offerors List (QOL) by Admin. to curtail excessive 
production of solicitation packages, but which in fact is presolicitation 
procedure for determining prospective bidder’s or offeror’s responsibility, 
and as procedure unduly restricts competition it should be eliminated. 
Furthermore, Federal Procurement Regs., relied upon as authority to 
establish QOL, merely permit establishment of mailing list to assure 
adequate source of supply and to spell out necessary procedures for 
reasonable restriction on number of solicitations available 
Requests for quotations 
Use propriety 
In procurement of lighting panels to replace panel designed to support 
integrated electronics control equipment developed for F-4 aircraft 
where drawing stated panel must be in accordance with military specifica- 
tion that required qualified products listing (QPL), but RFQ did not 
evidence such requirement, although award to firm not on QPL will not 
be disturbed as award was not precluded by RFQ and contract is nearly 
completed, to require displaced initial low offeror to unnecessarily 
comply with QPL requirement was prejudicial, unfair and costly. Fur- 
thermore, although contracting officials erroneously failed to take ac- 
tidn when it was recognized before award procurement should have 
been advertised utilizing applicable military specification, this approach 
will be used to procure panels in future 
Sole-source basis 
Justification 
Determination that procurement of satellites from other than current 
source would entail unacceptable performance and schedule risks was 
not arbitrary or capricious 
Propriety 
While protester has not met burden of proving by clear and convincing 
evidence that sole-source award made for multipurpose simulators was 
not justified because multiple single purpose simulators could satisfy 
Navy’s requirement, doubt has been cast on two or three main reasons 
administratively advanced to support multipurpose requirement, and, 
therefore, GAO recommends that Navy’s needs be thoroughly reexamined 
to determine if multipurpose simulator is sole type that will satisfy 
Govt.’s needs 
Specifications conformability. (See CONTRACTS. Specifications, Con- 
formability of equipment, etc., offered, Technical deficiencies, 
Negotiated procurement) 
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CONTRACTS—Continued 
Novation agreements 
Propriety 
Proposed novation agreement among contractor—wholly owned sub- 
sidiary of large concern—awarded two Govt. contracts for hydraulic 
turbines and other items, subcontractor who assumed responsibility to 
complete contracts upon the closing down of subsidiary plant and sale 
to foreign corporation of those assets not needed to perform contracts, 
and the Govt. may be approved if in best interest of Govt. Although 
novation agreement will contravene Anti-Assignment Act, 41 U.S.C. 15, 
since exception in ASPR 26-402(a) that permits recognition of third 
party as successor in interest to Govt. contract is not applicable as 
subcontractor’s interests in contracts are not “‘incidental to the transfer’’ 
of subsidiary, there is no objection to recognition of assignment if it is 
administratively determined to be in best interest of Govt 
Offer and acceptance 
Bid status 
Government acceptance mistake 
Govt. is estopped from denying existence of contract where, acting 
under its own mistake and believing that protester would commence 
work the following week, it told the protester, apparent but not actual 
low bidder, contract number 6 days before contract was to have com- 
menced and protester without knowledge of true facts acted to its 
detriment 
Although Govt. is estopped to deny existence of contract with other 
than low bidder, even though entering into contract was outside scope 
of contracting officer’s authority contract is not illegal, as contractor 
neither directly contributed to underlying mistake nor was on direct 
notice of mistake, however, award made to other than lowest responsive 
bidder should be terminated for convenience of Govt 
Contract execution 
What constitutes 
Contention that no contract came into existence under second step of 
two-step procurement conducted pursuant to 10 U.S.C. 2305(c) for 
housing construction because bid accepted orally was not effective 
before expiration of Davis-Bacon Wage Rate Determination and bid 
itself, or alternative allegation that bid was nonresponsive and also 
contained bid price error and, therefore, there was no contract to termi- 
nate for default is refuted by record which evidences oral notification of 
contract approval made subsequent to written notification of award 
made subject to such approval was in compliance with IFB. Further- 
more, failure to describe actual amount of work to be performed by 
contractor did not make its bid nonresponsive as invitation did not 
require this information, and variances between price bid and Govt.’s 
estimate and other bids submitted was insufficient to place contracting 
officer on constructive notice of error 
Patents. (See PATENTS) 
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CONTRACTS—Continued 
Payments 
Absence or unenforceability of contracts. (See PAYMENTS, Absence or 
unenforceability of contracts) 
Assignments. (See CLAIMS, Assignments, Contracts) 
Releases 
‘*Reserve Pending Execution of Release’’ clause 
Propriety of use 
Disqualification of low offeror who took exception to ‘Technical 
Data—Withholding of Payment”’ clause (ASPR 7-104.9(h)), concerned 
with untimely delivery or deficiency of technical data, and “Reserve 
Pending Execution of Release” clause contained in RFP is upheld since 
offeror was adequately advised during negotiations of consequences of 
failing to accept terms of RFP, and fact that.amount withheld under 
technical data clause may exceed price of data does not make con- 
tracting officer’s determination to include clause arbitrary and capricious, 
and use of ‘‘Reserve Pending Execution of Release’’ clause is matter 
within discretion of contracting agency. Furthermore, since protest was 
untimely delivered it properly was regarded as filed after award 
Preparation costs, etc. 
Contract not consummated 
Modification of RFQ to restrict procurement to small business con- 
cerns was proper exercise of authority by contracting officer under 
ASPR 3-505, which provides for amendment of solicitation prior to 
closing date for receipt of quotations to effect necessary changes since 
change of procurement to small business set-aside was recommended by 
SBA representative and was accepted on basis sufficient number of small 
business concern offers could be obtained. Therefore, quotation submitted 
by large business concern which was prepared under original unrestricted 
RFQ may not be considered or even opened to compare reasonableness 
of prices submitted by small business concerns, and in absence of judiciary 
estz.blished criteria and standards, claim for preparation costs may not 
be settled by GAO 
Proprietary, etc., items. (See CONTRACTS, Data, rights, etc.) 
Protests 
Abeyance pending court action 
Where material issues in protest before U.S. General Accounting 
Office are also involved in court action and are likely to be disposed of by 
court, GAO, pursuant to 4 CFR 20.11, will not render a decision on 
protest 
Consideration nonetheless by General Accounting Office 
Where protester filed complaint with U.S. District Court, District of 
Del., grounded on same contentions raised in protest, and sought inter 
alia a preliminary injunction, while court’s order denying injunction 
did not specifically mention GAO, and GAO policy is not to issue decision 
on merits of protest where issues involved are likely to be disposed of in 
litigation before court of competent jurisdiction, protest is nonetheless 
for consideration on merits because court seeks GAO’s expertise prior 
to further litigation developments. Similar issues in second protest, 
which are subject of separate suit in same court, are also for considera- 
tion on merits 
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CONTRACTS—Continued 
Protests—Continued 
Administrative actions 
Filing protest 
“Adverse agency action’’ conclusion 

Offeror’s conference with agency above level of contracting officer 
against proposed adverse action is protest to agency and protest by 
offeror to GAO within 5 days of agency denial is timely 

After award 

Disqualification of low offeror who took exception to “Technical 
Data— Withholding of Payment” clause (ASPR 7-104.9(h)), concerned 
with untimely delivery or deficiency of technical data, and ‘Reserve 
Pending Execution of Release” clause contained in RFP is upheld since 
offeror was adequately advised during negotiations of consequences of 
failing to accept terms of RFP, and fact that amount withheld under 
technical data clause may exceed price of data does not make contracting 
officer’s determination to include clause arbitrary and’ capricious, and 
use of ‘Reserve Pending Execution of Release” clause is matter within 
discretion of contracting agency. Furthermore, since protest was un- 
timely delivered it properly was regarded as filed after award 

Authority to consider 

Appeal before Contract Appeals Board 

Where there is no dispute as to facts, but rather question raised is one 
of law—that is whether contract came into existence—it is not inap- 
propriate for GAO to consider protest of contractor alleged to have 
defaulted under contract awarded by AF, notwithstanding contractor 
also appealed contracting officer’s determination to terminate alleged 
contract for default to Armed Services Board of Contract Appeals 

Reprocurement due to requirements contract default . 

Where IRS placed purchase orders for memory units with protester 
under mandatory requirements contract it held with GSA, the sub- 
sequent partial termination for default and the reprocurement of item 
from another source is not proper matter for protest to GAO since the 
IRS actions taken to insure that its requirements would be satisfied was 
a matter of contract administration, propriety of which must be resolved 
by the contracting parties pursuant to any applicable contract provision 
rather than by the GAO 

Award pending General Accounting Office decision 

Award advantageous to Government 

Award for continuing janitorial services to incubent contractor during 
pendency of low bidder’s protest on basis award would be advantageous 
to Govt. as required by par. 2—407.8(b) (3) (iii) of ASPR was not in- 
appropriate and did not deprive low bidder of contract as contracting 
agency was prepared to terminate awarded contract for convenience of 
Govt. and to make award to bidder if its protest was upheld and if it is 
found to be responsible 
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CONTRACTS—Continued Page 
Protests—Continued 
Award withheld pending General Accounting Office decision—Continued 
Urgency of procurement 
Although contracting officer is not required by ASPR to withhold 
contract award after his agency denies protest of offeror pending possible 
appeal of protest to GAO, where he is on notice that offeror has deferred 
filing protest with GAO pending agency action but exigencies of situa- 
tion require immediate award, if time permits, it is reasonable for con- 
tracting officer to obtain approval of higher authority to make award, 
as in case of preaward protest filed directly with GAO pursuant to 
ASPR 2-407.8(b) (2) 
Contracting officer’s affirmative responsibility determination 
GAO review discontinued 
Exceptions 
Fraud 
Allegation of noncompetitive practices because of communality of 
ownership and financial interests between two bidders is referred to 
DSA for consideration in accordance with ASPR 1-111 and ASPR 1-600. 
GAO has discontinued practice of reviewing bid protests of contracting 
officer’s affirmative responsibility determination, except for actions by 
procuring officials which are tantamount to fraud, and GAO has no 
authority to administratively debar or suspend other than for violations 
of Davis-Bacon Act, which is not relevant here 
Court action 
Precedence over protest 
While a party protesting contract award is not involved in pending 
court action, a decision will not be rendered on its protest under same 
solicitations involved before court since court’s action would take 
precedence and U.S. General Accounting Office could not recommend 
remedial action 
Filing before or after award 
Where contention in protester’s comments on administrative report 
challenging propriety of film types specification in solicitation for dis- 
tribution of hard copies and microfiche of educational literature is pre- 
sented to GAO 3 months after agency denial of protest on same issue and 
subsequent bid opening, it is untimely because issue was not brought to 
GAO’s attention within 5 working days after adverse agency action; 
to extent issue of propriety of diazo film might be regarded as being 
raised initially in comments, it is untimely since alleged solicitation 
impropriety was apparent and should have been raised before bid opening 
Procedures 
Interim Bid Protest Procedures and Standards 
Protester’s objection to GAO’s bid protest timeliness rules is without 
merit since, as indicated in preamble to 4 CFR 20, rules represent tested 
and proven principles providing parties fair opportunity to present cases 
consistent with need to resolve protests in reasonably speedy manner- - - - 
Compliance requirement 
Failure of procuring agency to comply with sec. 20.4 of Interim Bid 
Protest Procedures and Standards did not constitute violation of par. 
1-403 of ASPR re specifying factors which will not permit delay in 
making award until issuance of Comptroller General decision, and 
failure is not significant since 20.4 is not binding on contracting agencies-- 
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CONTRACTS—Continued 
Protests—Continued 
Procedures—Continued 
Interim Bid Protest Procedures and Standards—Continued 
Conferences 

Under IFB for food services fot 1 year with two l-year options that 
was restricted tc small business concerns, award of contract without 
referring the nonresponsibility of four low bidders to SBA under cer- 
tificate of competency procedures because of urgency of procurement 
was proper determination under ASPR 1-705.4(c) (iv). However, re- 
fusal of administrative agency to attend informal conference on protest 
held pursuant to sec. 20.9 of Interim Bid Protest Procedures and Stand- 
ards is policy that should be reconsidered. Furthermore, U.S. GAO 
will not substitute its judgment in matter for that of contracting officer 
unless it is shown by convincing evidence of record that finding of 
nonresponsibility was arbitrary, capricious, or not based on substantial 
evidence 

Constructive notice 

Protest alleging that estimated quantities in IFB to prepare personal 
property for shipment or storage and to handle intra-city/intra-area 
shipments for l-year period were improper and specifications were 
therefore defective was untimely filed since sec. 20.2(a) of Interim Bid 
Protest Procedures and Standards requires protests based upon alleged 
improprieties in solicitation which are apparent prior to bid opening to 
be filed prior to bid opening, and although protestant had no actual 
knowledge of protest regulations, publication of procedures in Federal 
Register is constructive notice of Regulations 

Specifications defective 

Timeliness of protest ; 

Protest based on alleged improprieties in invitation which are apparent 
prior to bid opening must be filed with GAO prior to bid opening or 
within 5 days of notification of adverse agency action on protest; however, 
submission of bid during this period does not amount to waiver of right 
to protest after bid opening, as protester is only protecting its position, 
not having received written final decision from procuring agency on all 
issues protested 

Timeliness 

Where contention in protester’s comments on administrative report 
challenging propriety of film types specification in solicitation for dis- 
tribution of hard copies and microfiche of educational literature is 
presented to GAO 3 months after agency denial of protest on same 
issue and subsequent bid opening, it is untimely because issue was not 
brought to GAO’s attention within 5 working days after adverse agency 
action; to extent issue of propriety of diazo film might be regarded as 
being raised initially in comments, it is untimely since alleged solicita- 
tion impropriety was apparent and should have been raised before bid 
opening 
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Adverse action basis determination 
Protest filed with agency within 5 days of date basis of protest was 
known was timely filed with agency and protest to GAO 3 months later, 
but within 5 days of notification of adverse agency action, is timely 
under GAO Interim Bid Protest Procedures and Standards insofar 
as it relates to matters not apparent prior to closing date for receipt of 
proposals 
Contract award notice effect 
Where protest was not filed before receipt by protester of notification 
that it was not awarded contract, notification is not considered an adverse 
agency action under sec. 20.2(a) of GAO Interim Bid Protest Procedures 
and Standards and section may not serve as basis to question timeliness 
of protest. 
Determination 
Offeror’s conference with agency above level of contracting officer 
against proposed adverse action is protest to agency and protest by 
offeror to GAO within 5 days of agency denial is timely 
Filing in other than General Accounting Office 
Oral protest 1 day before bid opening to specifications for trash and 
refuse removal and disposal services on basis they misstated scope and 
nature of services required was not timely filed in view of IFB provision 
requiring protest to be filed with procurement office in writing at least 
5 days before bid opening—a reasonable requirement. Since initial 
protest was not timely filed, subsequent protest to GAO may not be con- 
sidered under sec. 20.2 of Interim Bid Protest Procedures and Stand ards 
which provides that protest based upon alleged improprieties in solicita- 
tion that are apparent prior to bid opening must be filed with GAO 
prior to bid opening, and that protest initially filed with contracting 
agency will only be considered if timely filed with agency and subse- 
quently filed with GAO within 5 days of notification of adverse agency 


Limitations 
Protester’s objection to GAO’s bid protest timeliness rules is without 
merit since, as indicated in preamble to 4 CFR 20, rules represent tested 
and proven principles providing parties fair opportunity to present cases 
consistent with need to resolve protests in reasonably speedy manner- - -_ 
Overseas mailing 
Even though request by disappointed bidder for review of procure- 
ment procedures need not contain exact words of protest to be char- 
acterized as bid protest, fact that protest was received more than 5 work- 
ing days after protester knew basis for protest makes protest untimely, 
notwithstanding fact that late filing was caused by time required to mail 
letter from protester’s overseas office, since 4 CFR 20.2(a) specifically 
cautions protesters to transmit protests in that manner which will assure 
earliest receipt 
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CONTRACTS—Continued 

Protests—Continued 

Timeliness—Continued 

Solicitation improprieties 

Contention after contract award that it was not impossible to draft 
specifications for procurement of airport surveillance radar equipment 
and that procurement should have been formally advertised rather than 
negotiated under 41 U.S.C. 252(c)(10) is an allegation of an impro- 
priety in solicitation that was apparent prior to date for receipt of pro- 
posals, and protest not having been filed under U.S. General Accounting 
Office Interim Bid Protest Procedures and Standards prior to closing date 
for receipt of proposals to permit remedial action was untimely filed, 
particularly in view of fact protestant was uniquely qualified to call 
procuring agency’s attention to reasons why it believed it was not im- 
possible to draft adequate specifications 

Determination of the Comptroller General in 53 Comp. Gen. 139 
that circumstances surrounding a price leak, reopening of negotiations, 
cancellation of the RFP and resolicitation by invitiation for bids (IFB) 
were significant to procurement practices and protest therefore was for 
consideration pursuant to sec. 20.2(b) of Interim Bid Protest Procedures 
and Standards although not timely filed, does not preclude present 
determination that contention raised in request for reconsideration that 
the Navy failed to amend the IFB to include a specification change 
allegedly known to it is untimely pursuant to sec. 20.2(a) of the Pro- 


Allegation after award that the RFP established an “auction tech- 
nique”’ that is prohibited by par. 3-805.1(b) of ASPR is dismissed as 
ungimely protest under sec. 20.2(a) of Interim Bid Protest Procedures 
and Standards since improprieties in RFP are required to be filed prior 
to closing date for receipt of proposals 

Allegation that the RFP and Air Force Reg. 70-3 discriminate against 
operators of on-base cable television systems is untimely filed protest 
under sec. 20.2 of GAO Interim Bid Protest Procedures and Standards 
because protests against alleged improprieties that are apparent prior 
to closing date for receipt of proposals must be filed prior to closing date 
for receipt of proposals 

Protest based on alleged improprieties in invitation which are apparent 
prior to bid opening must be filed with GAO prior to bid opening or 
within 5 days of notification of adverse agency action on protest; how- 
ever, submission of bid during this period does not amount to waiver of 
right to protest after bid opening, as protester is only protecting its 
position, not having received written final decision from procuring agency 
on all issues protested 

Bid protest filed after bid opening and challenging estimates and other 
alleged defects in solicitation is untimely under 4 CFR 20.2(a), notwith- 
standing protester’s assertion that defects became apparent only after 
incumbent contractor’s bid was opened, since record indicates that 
alleged defects were or should have been apparent to protester prior to 
bid opening 
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CONTRACTS—Continued 

Protests—Continued 

Timeliness—Continued 

Two-step procurements 

Timeliness requirement in sec. 20.2 of Interim Bid Protest Procedures 
and Standards is for application to protests incident to two-step form of 
procurement since special exception to protest procedure for this form of 
procurement is not warranted. Therefore, not for consideration is both 
allegation of specification improprieties filed after closing date for 
receipt of bids under step two since improprieties should have been 
discussed at pre-technical proposal conference or brought to attention of 
contracting agency prior to closing date for receipt of proposals under 
step one, and delayed objection to rejection of technical proposal sub- 
mitted under step one as contacts to obtain explanations and clarifica- 
tions do not meet requirement of protesting to contracting agency. 
Furthermore, exceptions in sec. 20.2(b) to protest procedures do not 
apply since to pursue a matter that appears futile does not constitute 
“good cause shown” and rejection of proposal for deficiencies does not 
raise issues significant to procurement practices and procedures 

Untimely protest consideration basis 

Since improprieties alleged in solicitation procedures for furnishing 
of reinforced plastic weathershields on multiyear basis—price leak, 
reopening negotiations, and change from RFP to IFB for bids proce- 
dure—were apparent prior to opening of bids, exception taken after bid 
opening to procedure was untimely filed pursuant to GAO Interim Bid 
Protest Procedures and Standards, 4 CFR 20.2(a). However, in ac- 
cordance with sec. 20.2(b), which provides that ‘The Comptroller 
General, for good cause shown, or where he determines that protest 
raises issues significant to procurement practices or procedures, may 
consider any protest which is not filed timely,”’ merits of protest are for 
consideration 

Although protest against award of contract under RFP issued by 
National Highway Traffic Safety Admin. will not be considered as it 
was untimely filed pursuant to sec. 20.2 of GAO Interim Bid Protest 
Procedures and Standards, exception is taken to establishment and 
operation of Qualified Offerors List (QOL) by Admin. to curtail excessive 
production of solicitation packages, but which in fact is presolicitation 
procedure for determining prospective bidder’s or offeror’s responsi- 
bility, and as procedure unduly restricts competition it should be 
eliminated. Furthermore, Federal Procurement Regs., relied upon as 
authority to establish QOL, merely permit establishment of mailing 
list to assure adequate source of supply and to spell out necessary 
procedures for reasonable restriction on number of solicitations available_ 

Although failure to question propriety of absence from solicitation for 
aircraft maintenance of Service Contract Act (SCA) clause until after 
award of contract renders protest untimely, since significant issue has 
been raised because it refers to principle of widespread interest and since 
court is interested in views of GAO, merits of protest have been con- 
sidered and it is concluded that absence from contract of SCA clause 
does not render contract illegal if after contract award Dept. of Labor 
decides that SCA was applicable to procurement, since contracting 
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officer acted in good faith and in accordance with regulations implement- 
ing SCA in determining Walsh-Healey Public Contracts Act pertaining 
to supplies, and not SCA, which affords service contract workers protec- 
tion, was applicable, and, furthermore, it is primarily for contracting 
agencies to decide what provisions should or should not be included in 
particular contract 

Wording 

Even though request by disappointed bidder for review of procure- 
ment procedures need not contain exact words of protest to be character- 
ized as bid protest, fact that protest was received more than 5 working 
days after protester knew basis for protest makes protest untimely, not- 
withstanding fact that late filing was caused by time required to mail 
letter from protester’s overseas office, since 4 CFR 20.2(a) specifically 
cautions protesters to transmit protests in that manner which will assure 
earliest receipt 
Purchase orders. (See PURCHASES, Purchase orders) 
Qualified products. (See CONTRACTS, Specifications, Qualified products) 
Requests for quotations 

Amendment 

Propriety 

Modification of RFQ to restrict procurement to small business con- 
cerns was proper exercise of authority by contracting officer under 
ASPR 3-505, which provides for amendment of solicitation prior to 
closing date for receipt of quotations to effect necessary changes since 
change of procurement tc small business set-aside was recommended by 
SBA representative and was accepted on basis sufficient number of 
small business concern offers could be obtained. Therefore, quotation sub- 
mitted by large business concern which was prepared under original 
unrestricted RFQ may not be considered or even opened to compare 
reasonableness of prices submitted by small business concerns, and in 
absence of judiciary established criteria and standards, claim for pre- 
paration costs may not be settled by GAO : 

Negotiation of procurement. (See CONTRACTS, Negotiation, Requests 

for quotations) 

Requirements 

Contract default and reprocurement 

Where IRS placed purchase orders for memory unit with protester 
under mandatory requirements contract it held with GSA, the subse- 
quent partial termination for default and the reprocurement of item from 
another source is not proper matter for protest to GAO since the IRS 
actions taken to insure that its requirements would be satisfied was a 
matter of contract administration, propriety of which must be resolved 
by the contracting parties pursuant to any applicable contract provi- 
sion rather than by the GAO 





CONTRACTS—Continued 
Requirements—Continued 
Indefinite quantity v. requirements 
Conflict 
Conflict between ‘‘Requirements” General Provision and “Indefinite 
Quantity’ General Provision was not prejudicial to protester, as pro- 
tester was aware of agency position prior to bid opening and prepared 
its bid in accordance with this position; therefore failure to issue amend- 
ment to clarify conflict does not affect legality of procurement 
Research and development 
Competition sufficiency 
Unsuccessful proposer’s plan to use Govt. facilities to be constructed 
would enhance competition for later production increment of space pro- 
gram, but GAO review shows that adequate competition for later incre- 
ment may be achieved without using such facilities. In any case, possible 
increase in competition cannot be translated into amount to be included 
in probable cost evaluation 
Contract cost principles and procedures 
NASA design evaluation correction process, whereby design weak- 
nesses are ferreted out and potential cost to correct is assessed against 
proposed costs, which uniformly treated weaknesses in all proposals and 
reflected advantages in protester’s proposal, is procedurally proper. 
Design deficiencies in successful proposal cannot be fairly categorized 
as major. While omission of assessments of additional weakness in 
alternate water entry load case design and refurbishment was questioned, 
any resulting cost impact and increase in point spread between proposers 
is insufficient to provide basis to question evaluation conclusion that 
proposers were essentially equal in technical scoring 
Contractor v. Government benefits 
Allegation that unsuccessful proposer’s “superior design’ will be 
transfused under interim contracts awarded by NASA to another pro- 
poser selected for final negotiations is not supported; but each proposer 
should be furnished maximum amount of nonproprietary contract- 
generated data and apprised of its design weaknesses to assure maximum 
future competitive opportunity in subject program 
Cost-plus contracts 
‘*Cost-plus-award-fee’’ method of contracting 
On basis of GAO review of NASA evaluation of cost-plus-award-fee 
proposals for Solid Rocket Motor Project of Space Shuttle Program 
covering 15-year period in estimated price range of $800 million, it is 
recommended that NASA determine whether, in view of substantial net 
decrease in probable cost between two lowest proposers, selection de- 
cision should be reconsidered 
Evaluation 
Determination subsequent to discussion with all offerors not to award 
cost-plus-a-fixed-fee contract for development model of artillery locating 
radar to low offeror under RFP which contained criteria to evaluate 
Technical Proposal, Past Performance/Management, and Cost Proposal/ 
Cost Realism factor is upheld where use of predetermined score, gen- 
erally unacceptable, was not prejudicial in view of protester’s low score; 
where acceptance of design implementation would involve high degree 
of risk, and discussion of design’s deficiencies would subvert intent of 
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CONTRACTS—Continued 
Research and development—Continued 
Cost-plus contracts—Continued 
Evaluation—Continued 


procurement; where Govt.’s engineering man-hour estimates were not 
erroneous and their use to evaluate effort and cost realism did not mislead 
protester; where RFP contained sufficient statement of evaluation and 
award factors and record evidences meaningful discussions were held 
with all offerors; and where commonality features between contracts 
were not made evaluation factor 
Increased costs 
GAO study 
GAO review confirmed NASA evaluation findings that facilities cost 
difference in favor of successful proposer was substantial. Protester 
planned to modify existing and construct new Govt. facilities while 
successful proposer offered to modify existing facilities as necessary. 
GAO examined: (1) minor adjustment to protester’s costs due to un- 
availability of Government test stand; (2) best and final offer facility 
cost reductions; (3) comparison of subcontractor facility costs; (4) 
acquisition of Govt. plant by successful offeror; (5) Govt. support for 
protester; (6) residual value of facilities; (7) launch site support costs; 
(8) maintenance costs; and (9) other evaluators’ adjustments 
Early year funding factor in proposals 
Evaluation propriety 
Contention that early year funding factor in NASA RFP should have 
been treated as unimportant in management evaluation is contradicted 
by preproposal reviews stressing need to minimize such funding, terms of 
RFP, and protester’s own proposal which incorporated low early year 
funding in management commitment. Agency’s independent evaluation 
and judgment of protester’s high early year funding was not without 
reasonable foundation; and record does not support contention that suc- 
cessful proposer should have received management penalty for inferior 
design since penalty was assessed in technical scoring and cost 
Evaluation factors 
Design 
Deficiencies 
Potential costs 
NASA design evaluation correction process, whereby design weak- 
nesses are ferreted out and potential cost to correct is assessed against 
proposed costs, which uniformly treated weaknesses in all proposals and 
reflected advantages in protester’s proposal, is procedurally proper. 
Design deficiencies in successful proposal cannot be fairly categorized 
as major. While omission of assessments of additional weakness in al- 
ternate water entry load case design and refurbishment was questioned, 
any resulting cost impact and increase in point spread between proposers 
is insufficient to provide basis to question evaluation conclusion that 
proposers were essentially equal in technical scoring 
Superiority, deficiencies, etc. 
Allegation that unsuccessful proposer’s “superior design’ will be 
transfused under interim contracts awarded by NASA to another pro- 
poser selected for final negotiations is not supported; but each proposer 
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CONTRACTS—Continued 
Research and development—Continued 
Evaluation factors—Continued 
Design—Continued 


Evaluation factors—Continued 
Superiority, deficiencies, etc.—Continued 


should be furnished maximum amount of nonproprietary contract- 
generated data and apprised of its design weaknesses to assure maximum 
future competitive opportunity in subject program 

Price factors : 

NASA Procurement Regulation 3.805-2, which deemphasizes cost in 
favor of quality of expected performance, is not violated by selection of 
contractor for Solid Rocket Motor Project of Space Shuttle Program on 
basis of admitted uncertain cost proposal estimates covering 15-year 
contract period, GAO having found that cost proposals were conserva- 
tively adjusted; cost uncertainties as between proposers generally bal- 
anced out; and proposers were ranked essentially equal in mission suita- 
bility and other related factors 

Space Shuttle Program 

Solid Rocket Motor Project 

On basis of GAO review of NASA evaluation of cost-plus-award-fee 
proposals for Solid Rocket Motor Project of Space Shuttle Program 
covering 15-year period in estimated price range of $800 million, it is 
recommended that NASA determine whether, in view of substantial 
net decrease in probable cost between two lowest proposers, selection 
decision should be reconsidered 

Technical deficiencies of proposals 

Evaluation propriety 

Since successful proposer possesses at least basic expertise in fabrica- 
tion of key component, offer to fabricate component inhouse was prop- 
erly treated in technical evaluation as only a minor weakness not in 
conflict with RFP provision discouraging development of new expertise 
by prime contractors. Moreover, decision to use unconventional material 
in key component does not deviate from overall RFP objective of 
minimum developmental risk, since successful proposer offered low risk 
alternative program to which it can convert in early phase of program_-_ 
Sales. (See SALES) 

Samples. (See CONTRACTS, Specifications, Samples) 
Service Contract Act of 1965. (See CONTRACTS, Labor stipulations, 

Service Contract Act of 1965) 

Small business concern awards. (See CONTRACTS, Awards, Small busi- 
ness concerns) 

Sole source procurements. (See CONTRACTS, Negotiation, Sole source 
basis) 

Specifications 
Addenda acknowledgment 

Failure to return. (See CONTRACTS. Specifications, Failure to fur- 
nish something required, Addenda acknowledgment) 
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CONTRACTS—Continued 
Specifications—Continued 
Adequacy 
Administrative determination 
Since no reason is presented why protester did not bring objection to 
film types specification to GAO’s attention until 3 months after bid 
opening, no good cause is shown why issue should now be considered; 
nor is ussue significant, since it merely involves propriety of agency’s 
determination of minimum needs and drafting of specifications, and 
application of GAO standards of review to present facts does not involve 
procurement principle of widespread interest 
Correction recommended 
Although visual inspection of carlot quantities of produce at growing 
areas is unduly restrictive of competition, use of such source inspection 
by Defense Supply Agency in its solicitation issued under negotiating 
authority of 10 U.S.C. 2304(a)(9), concerned with procurement of 
perishable or nonperishable subsistence supplies, was justified in view 
of wide latitude in prescribed standards and, therefore, rejection of 
noncomplying low bidder under two solicitations for carlot quantities 
of fresh vegetables was proper. However, attention of Director of agency 
is being drawn to the June 25, 1973 GAO audit report in which recom- 
mendation is made that consideration be given to possibility of drafting 
more exacting specifications so that number of items requiring field 
inspection might be reduced _ 22222222 2n222--L6-2 2 seek 
Minimum needs standard 
Since no reason is presented why protester did not bring objection 
to film types specification to GAO’s attention until 3 months after bid 
opening, no good cause is shown why issue should now be considered; 
nor is issue significant, since it merely involves propriety of agency’s 
determination of minimum needs and drafting of specifications, and 
application of GAO standards of review to present facts does not involve 
procurement principle of widespread interest_...........------------ 
Negotiated procurement 
Allegations of favoritism to awardee on bases that (1) delivery schedule 
was unnecessarily short; (2) technical specifications were overly restric- 
tive; and (3) procuring activity failed to give protester time to respond 
to protest by another offeror are without merit since (1) there was urgent 
need for item; (2) establishment of specifications is responsibility of 
procuring activity; (3) issues are questions of fact and administrative 
position is supported by a preponderence of the evidence; and (4) 
because protester failed to supply information to DCASD to refute 
allegations by other offeror that protester was not responsible____.--._- 
Administrative determination conclusiveness 
Doubtful 
While protester has not met burden of proving by clear and convincing 
evidence that sole-source award made for multipurpose simulators 
was not justified because multiple single purpose simulators could 
satisfy Navy’s requirement, doubt has been cast on two or three main 
reasons administratively advanced to support multipurpose require- 
ment, and, therefore, GAO recommends that Navy’s needs be thoroughly 
reexamined to determine if multipurpose simulator is sole type that will 
satisfy Govt.’s needs 
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CONTRACTS—Continued 


Specifications—Continued 
Ambiguous 
Changes, revisions, et¢. 
Explanation, etc., requirement 
Invitation for bids is defective where no estimated quantities of 
services advertised are stated as required by FPR 1-3.409(b)(1) and 
paler: Ginas Ween Sol ices tac el eae Gu clan Dyn eG ee Leds 
Clarification 
Requirement 
Upon determination by contracting agency that salient characteristic 
not listed:in RFP was essential, agency should have issued amendment 
to RFP specifying requirement and providing opportunity for further 
proposals since par. 3-805.4(a) of ASPR provides for modification of 
RFP when decision is made to relax, increase or otherwise modify 
scope of work or statement of requirements. Furthermore, use of terms 
“rapidly” and “conveniently” in specifications without explanation of 
terms was ambiguous and provision should likewise have been made to 
indicate in RFP the requirement of Govt. in more precise terms------- 
Failure of all bidders to fully participate 
Award for transportation services evaluated on basis of oral announce- 
ment at bid opening instead of evaluation method provided in IFB 
which would have resulted in different bidder being successful should 
be terminated for the convenience of Govt. and requirement resolicited, 
since oral statement was not binding on bidders; moreover, bids may 
not be evaluated on different basis than stated in IFB. Bidders were 
effectively denied opportunity to consider whether bids should be modi- 
fied and FPR 1-2.207(d) precludes award in such circumstance- --_--_- 
Amendments 
Late receipt effect 
Bidder who contends that failure to be timely notified of amendment 
to IFB to furnish field desks that extended bid opening date cost it more 
favorable quotes from suppliers is not considered to have been pre- 
judiced by extensjon of bid opening date or failure to receive amendment 
prior to originally scheduled bid opening date where record evidences 
acknowledgment of amendment was received with letter modifying 
certain option prices by time of bid opening. Furthermore, there is no 
indication that apparent late receipt of amendment resulted from any 
deliberate act by contracting agency or that bidder raised any objection 
prid? Th Ux Getinee UML ODEMINE. oo es cc wenbag ett anak 
Prior to closing date of solicitation requirement 
Modification of RFQ to restrict procurement to small business con- 
cerns was proper exercise of authority by contracting officer under ASPR 
3-505, which provides for amendment of solicitation prior to closing date 
for receipt of quotations to effect necessary changes since change of 
procurement to small business set-aside was recommended by SBA re- 
presentative and was accepted on basis sufficient number of small busi- 
ness concern offers could be obtained. Therefore, quotation submitted 
by large business concern which was prepared under original unrestricted 
RFQ may not be considered or even opened to compare reasonableness of 
prices submitted by small business concerns, and in absence of judiciary 
established criteria and standards, claim for preparation costs may not 
ieee CRA. oso oo ences atdacuneuctesesowdanuenees 
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CONTRACTS—Continued 
Payments—Continued 
Specifications—Continued 

Brand name or equal. (See CONTRACTS, Specifications, Restrictive, 
Particular make) 
Changes, revisions, etc. 
Amendment requirement 
Bidder, which by its bid on water purification system transformed 
design specification for membrane with required pH range of 1-13 into 
performance specification for its entire system and offered membrane 
having range of only pH 4.5-5.0, should have been declared nonresponsive 
since transformation of specification should have been accomplished by 
(1) IFB amendment, or (2) rejection of all bids and readvertisement_ _ ___ 
Acknowledgment failure. (See CONTRACTS, Specifications, 
Failure to furnish something required, Addenda 
acknowledgment) 
Changes within scope of contract 
Amendment of contract shortly after award to cover a more expensive 
superior article (which had been offered as an alternate) than the one 
accepted at lowest offered price raises question whether major purpose 
of procurement system was thwarted by that action and whether change 
was within general scope of contract 
Justification 
Under advertised procurement where former supplier of single pick-up 
point refuse trucks would have been sole source of supply, there appears 
to be no reason to exclude from competition manufacturers willing to 
bid dual point equipment conditioned on furnishing kit to modify 
agency’s existing single point pick-up refuse containers to accept both 
single and double pick-ups, even though former supplier may have some 
competitive advantage. Furthermore, warranty as to correctness of 
successful bidder’s recommendation relative to operation of refuse 
system which may in part use equipment of another manufacturer may 
not be implied where solicitation provides for no warranty 
What constitutes 
Under RFP for performance of mess attendant services that contained 
Govt. estimate of required man-hours and that stated 5 percent deviation 
below estimate may result in rejection of offer unless satisfactory per- 
formance could be substantiated, acceptance of proposal that was 15 
percent below Govt.’s estimate would not constitute change in specifi- 
cations without notice to offerors since solicitation indicated use of lesser 
man-hours than required which could reduce total cost would be de- 
sirable; five of eight offerors were without 5-percent range, thus evi- 
dencing equal opportunity to deviate; and feasibility of accepting 15- 
percent deviation is supported by fact deviation was based on study of 
degree to which mess facilities would be used and fact man-hours pro- 
posed exceeded man-hours utilized by incumbent contractor 
Conformability of equipment, etc., offered 
Administrative determination 
The Comptroller General is aware of no basis for objecting to General 

Services Procurement Reg. 5A-2.408-71(b), which precludes General 

Services Administration from informing bidder, prior to award, of 

defects found in bid samples submitted 
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CONTRACTS—Continued 
Specifications—Continued 
Conformability of equipment, etc., offered—Continued 
Noncompliance 
Rejection of bid 
Bid to furnish services, labor and material for installation of automated 
fuel handling system accompanied by descriptive literature required by 
invitation but containing proprietary data restriction was not submitted 
in accordance with par. 2—404.4 of Armed Services Procurement Reg. 
(ASPR), which provides that bids prohibiting disclosure of sufficient 
information to permit competing bidders to know essential nature and 
type of products offered on those elements of bid which relate to quantity, 
price, and delivery terms are monresponsive bids, and regulation imple- 
menting 10 U.S.C. 2305 providing for public disclosure of bids has force 
and effect of law. In addition to nonresponsiveness of bid under standards 
of ASPR 2-404.4, bid was unacceptable on basis the phrase “‘or equal’’ 
in specification soliciting cable had been misinterpreted 
Samples, etc., deviating from specifications 
Samples of knives and spoons submitted with bid on solicitation for 
carbon steel flatware were properly rejected for poor workmanship 
because knives contained grind marks and edge of one spoon was rough, 
and solicitation permitted rejection of bids accompanied by samples 
which did not conform to listed characteristics, including workmanship - - 
The Comptroller General is aware of no basis for objecting to General 
Services Procurement Reg. 5A-2.408-71(b), which precludes General 
Services Administration from informing bidder, prior to award, of defects 
found in bid samples submitted 
Technical deficiencies 
Acceptance 
Prejudicial to other bidders 
Where IFB sets out maximum time for service and maintenance for 
water purification unit and procurement agency does not refute conten- 
tion that system bid by successful bidder could not meet these service 
and maintenance requirements but merely states that with post-award 
change in chemicals to be used contractor will meet specification require- 
ment, GAO concludes action was ‘waiver’ of specification and was 
prejudicial in material respect to other bidders___.....-----.-.------ 
Negotiated procurement 
Low proposal to fabricate a Satellite Communication Earth Station 
that was technically totally deficient, and which omitted required de- 
tailed information that was not corrected by accompanying blanket offer 
of compliance as statement was an inadequate substitution for omitted 
information, was an unacceptable proposal that was not susceptible of 
being made acceptable without major revision. Fact that proposal was 
lowest offer submitted does not require negotiations prescribed by 10 
U.S.C. 2304(g) with all responsible offerors who submit proposals within 
a competitive range, even though “competitive range’’ encompasses both 
price and technical considerations and either factor can be determinative 
of whether an offeror is in a competitive range, since price alone need not 
be considered when proposal is totally unacceptable 
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CONTRACTS—Continued 
Specifications—Continued 
Conformability of equipment, etc., offered—Continued 
Technical deficiencies—Continued 
Negotiated procurement—Continued 


Allegations of favoritism to awardee on bases that (1) delivery schedule 
was unnecessarily short; (2) technical specifications were overly restric- 
tive; and (3) procuring activity failed to give protester time to respond 
to protest by another offeror are without merit since (1) there was urgent 
need for item; (2) establishment of specifications is responsibility of 
procuring activity; (3) issues are questions of fact and administrative 
position is supported by a preponderence of the evidence; and (4) because 
protester failed to supply information to DCASD to refute allegations 
by other offeror that protester was not responsible___...-.--.------- 

NASA design evaluation correction process, whereby design weaknesses 
are ferreted out and potential cost to correct is assessed against proposed 
costs, which uniformly treated weaknesses in all proposals and reflected 
advantages in protester’s proposal, is procedurally proper. Design de- 
ficiencies in successful proposal cannot be fairly categorized as major. 
While omission of assessments of additional weakness in alternate water 
entry load case design and refurbishment was questioned, any resulting 
cost impact and increase in point spread between proposers is insufficient 
to provide basis to question evaluation conclusion that proposers were 
essentially equal in technical scoring 

Two-step procurement 

Where specifications for two-step procurement of high take-off angle 
antennas and ancillary items did not call for separate ladder and low bid- 
der under Step II proposed to furnish ladder that would be integral part of 
antennae structure and only other bidder offered separate ladder on 
basis of prior experience, bidders were not competing on equal basis and 
contracting agency’s acceptance of low bid without issuing amendment 
to specifications to establish criteria requires cancellation of Step II of 
invitation for bids and reopening of Step I phase of procurement on 
basis of amended specifications to assure equal bidding basis. Fact that 
two-step procedure combines benefits of competitive advertising with 
feasibility of negotiation does not obviate necessity for adherence to 
stated evaluation criteria and basis or essential specification require- 


Under solicitation that called for furnishing new manufactured air- 
craft solenoid valves but contained provisions under which surplus 
dealers could participate, rejection of proposal offering to furnish new 
former Govt. surplus valves was proper in view of fact that the valves 
needed replacement of rubber ‘‘O” rings which constitutes refurbishment 
and would therefore require performance retesting that neither agency 
nor offeror was in position to perform 

Defective 

Corrective action recommended 

An IFB which only stated in general terms the nature and extent 
of descriptive literature desired was defective because it failed to comply 
with sec. 1-2.202—5 of Federal Procurement Regs. (FPR) that a descrip- 
tive data clause detail those components of data and type of data 
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CONTRACTS—Continued 
Specifications—Continued 
Defective—Continued 
Corrective action recommended—Continued 


desired. As the industrial exhauster solicited is still required, and cannot 
be procured without submission of descriptive data, canceled invitation 
should be readvertised in consonance with FPR descriptive literature 
requirements 
Estimated quantities 
Protest alleging that estimated quantities in IFB to prepare personal 
property for shipment or storage and to handle intra-city/intra-area 
shipments for 1-year period were improper and specifications were there- 
fore defective was untimely filed since sec. 20.2(a) of Interim Bid Protest 
Procedures and Standards requires protests based upon alleged im- 
proprieties in solicitation which are apparent prior to bid opening to be 
filed prior to bid opening, and although protestant had no actual knowl- 
edge of protest regulations, publication of procedures in Federal Register 
is constructive notice of Regulations 
Timeliness of protest 
Bid protest filed after bid opening and challenging estimates and other 
alleged defects in solicitation is untimely under 4 CFR 20.2(a), not- 
withstanding protester’s assertion that defects became apparent only 
after incumbent contractor’s bid was opened, since record indicates that 
alleged defects were or should have been apparent to protester prior to 
bid opening 
Definiteness requirement 
Invitation for bids is defective where no estimated quantities of 
services advertised are stated as required by FPR 1-3.409(b)(1) and 
prior GAO decisions 
Delivery provisions 
Sufficiency 
Preparation and establishment of delivery provisions to reflect needs 
of Govt. are matters primarily within jurisdiction of procuring agency, 
subject to question by GAO only when not supported by substantial 
evidence 
Descriptive data 
Ambiguity of specification 
Construed as affecting bid responsiveness 
An IFB which only stated in general terms the nature and extent 
of descriptive literature desired was defective because it failed to comply 
with sec. 1-2.202-5 of Federal Procurement Regs. (FPR) that a descrip- 
tive data clause detail those components of data and type of data desired. 
As the industrial exhauster solicited is still required, and cannot be 
procured without submission of descriptive data, canceled invitation 
should be readvertised in consonance with FPR descriptive literature 
requirements 
Disclosure requirement 
Bid to furnish services, labor and material for installation of auto- 
mated fuel handling system accompanied by descriptive literature re- 
quired by invitation but containing proprietary data restriction was not 
submitted in accordance with par. 2-404.4 of Armed Services Procure- 
ment Reg. (ASPR), which provides that bids prohibiting disclosure of 
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CONTRACTS—Continued 
Specifications—Continued 
Descriptive data—Continued 
Disclosure requirement. 


sufficient information to permit competing bidders to know essential 
nature and type of products offered on those elements of bid which relate 
to quantity, price, and delivery terms are nonresponsive bids, and regula- 
tion implementing 10 U.S.C. 2305 providing for public disclosure of 
bids has force and effect of law. In addition to nonresponsiveness of bid 
under standards of ASPR 2-404.4, bid was unacceptable on basis the 
phrase “‘or equal’”’ in specification soliciting cable had been misinterpreted 
‘Subject to change’’ qualification 
An unsolicited submission of component supplier’s catalog or product 
information sheet which contains pre-printed reservation that product 
is subject to change without notice does not relieve bidder from its 
underlying obligation to furnish acceptable brand name or equal compo- 
nent. B-156102, February 24, 1965, overruled 
Sufficiency of details 
Lacking 
An IFB which only stated in general terms the nature and extent 
of descriptive literature desired was defective because it failed to comply 
with sec. 1-2.202—5 of Federal Procurement.Regs. (FPR) that a descrip- 
tive data clause detail those components of data and type of data desired. 
As the industrial exhauster solicited is still required, and cannot be 
procured without submission of descriptive data, canceled invitation 
should be readvertised in consonance with FPR descriptive literature 
requirements 
Voluntary submission 
Acceptability 
Fact that unsolicited literature accompanying protestant’s bid did 
not include all purchase description requirements and that bidder failed 
to submit technical manuals with its bid and to execute Buy American 
Certificate does not make bid nonresponsive and bid should be considered 
for award. Literature entitled ‘‘General Description Portable Heil 
Refuse Pulverizing System” did not conflict with purchase description 
even though it did not include all purchase description requirements, 
and, moreover, descriptive data highlighted salient features of System 
rather than limiting what would be supplied; specifications bind bidder 
notwithstanding manuals were not furnished with bid; and in view of 
fact import duty paid applies to an insignificant part of end item and 
not end item itself, bidder is considered to have offered domestic 
product 
Deviations 
Descriptive literature 
Brand name or equal item 
An unsolicited submission of component supplier’s catalog or product 
information sheet which contains pre-printed reservation that product 
is subject to change without notice does not relieve bidder from its 
underlying obligation to furnish acceptable brand name or equal compo- 
nent. B-156102, February 24, 1965, overruled 





CONTRACTS—Continued 
Specifications—Continued 
Deviations—Continued 
Informal v. substantive 
Acceptability of deviation 

Where IFB to design, fabricate, and erect window walls, entrances, 
and rolling and sliding doors did not restrict contract performance to 
single firm nor restrict subcontracting because of 5-year minimum 
experience requirement, and bidder took no exception to requirement 
that at least 12 percent of work would be performed by its own force, 
fact that subcontractor was listed, although not required, is not con- 
strued to mean all work would be subcontracted; where subcontractor’s 
insurance experience modification factor for Workmen’s Compensation 
permitted Govt. to take into consideration cost of Govt-provided 
insurance, failure of prime contractor to submit its own insurance factor 
is minor informality; and where subcontractor is bound by prime 
contractor’s commitment to Washington Plan providing minority hiring 
goals, bid as submitted was responsive and was properly considered for 
contract award 

‘‘Affirmative action programs’’ 

Failure of low bidder under IFB issued by Govt. of District of Colum- 
bia for roof rehabilitation at Spring Road Clinic to execute certificate of 
compliance with equal opportunity obligations provision included in 
solicitation until after bid opening was matter of form rather than 
substance and does not constitute basis for rejection of low bid as bid 
form submitted obligated bidder to comply with affirmative action 
requirements which were made part of bid documents and did not re- 
quire submission or.adoption of minority utilization goals but only that 
contractor take certain affirmative action steps 

Under IFB for hydraulic turbines, bidder’s failure to complete Equal 
Opportunity Certification and its insertion of words “NOT APPLICA- 
BLE” under Equal Employment Compliance representation do not 
tender bid nonresponsive, since both provisions relate to bidder re- 
sponsibility and, therefore, it is considered that no exception was taken 
in bid to any material requirement of IFB. To extent B-161430, July 25, 
1967 is inconsistent with this and other cited decisions, it wil] no longer 
be followed 

Bid bond requirement 

Since furnishing of bid bond in excess of amount required by IFB 
does not constitute change that would give one bidder an advantage 
over another, deviation may be waived as minor informality 

Information 

Failure of low bidder to list buses it would use in performing trans- 
portation service contracts did not render bid nonresponsive as omission 
relates to responsibility of bidder rather than to responsiveness of bid, 
since procurement requirement was for furnishing of services and not for 
furnishing buses, except as incident to furnishing services, and since 
bidder is legally obligated to furnish buses having acceptable minimum 
characteristics. Therefore bid should not have been rejected without 
specific determination that company was nonresponsive 
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CONTRACTS—Continued 
Specifications—Continued 

Deviations—Continued 

Informal v. substantive—Continued 
Minority. manpower utilization 

Under invitation issued by Federal grantee required by HEW regu- 
lation to conform with competitive system in construction of classroom 
building, low bidder who executed certificate relating to part I of bid 
conditions that required listing of trades to be employed and coverage 
that would be extended by New Orleans affirmative action plan but 
failed to sign part II certificate that involved commitment to various 
goals and specific steps contained in bid conditions or submit alterna- 
tive affirmative action plan nevertheless submitted a responsive bid 
since in signing part I certification bidder is committed to comply with 
terms and conditions of New Orleans Plan and to submit alternative 
plan for trades not signatory to New Orleans Plan, thus meeting material 
requirements of invitation 

Waiver 
Protest 

Fact that unsolicited literature accompanying protestant’s bid did 
not include all purchase description requirements and that bidder failed 
to submit technical manuals with its bid and to execute Buy American 
Certificate does not make bid nonresponsive and bid should be considered 
for award. Literature entitled ‘General Description Portable Heil 
Refuse Pulverizing System” did not conflict with purchase description 
even though it did not include all purchase description requirements, 
and, moreover, descriptive data highlighted salient features of System 
rather than limiting what would be supplied; specifications bind bidder 
notwithstanding manuals were not furnished with bid; and in view of 
fact import duty paid applies to an insignificant part of end item and 


not end item itself, bidder is considered to have offered domestic 
DOGUG, 6c nsiiewmaueks «cisbaiia aD «duane lyin abou, 


Evaluation factors 
‘*Life cycle’’ v. ‘‘cost of ownership’’ 

Deletion of “sife cycle’ costing evaluation factor and addition of 
“cost of ownership to uhe Government”’ facior in a reinstated solicitation 
after submission of oscilloscopes for qualification under step one of two- 
step negotiated procurement without giving offerors opportunity to 
modify their step one proposals in light of new introduced factors into 
procurement is sustained since there is no evidence of real prejudice to 
position of protestet,.cwitss seninnua dwutiasn ocevans ectaiiols iaduey 

In deciding whether oscilloscopes should be purchased under open-end 
contract or new solicitation, it was not improper to add same Govt. cost 
of ownership rate to price offered on each manufacturer’s equipment, since 
data was not available from which individual ownership rates could be 
fixed and rate used was based on average cost to the Govt. for introduc- 
ing similar equipment into Govt. inventory.-....--.-.---------------- 

Contention that, in deciding whether to purchase Class III 15 MHz 
oscilloscopes by solicitation or under open-end contract, protester’s Class 
III 50 MHz oscilloscope under open-end contract should have been 
used as basis of cost comparison instead of competitor’s open-end con- 
tract Class II 15 MHz equipment is without merit, since determination 
of Govt.’s needs is vested in procuring activity which decided on 15 MHz 
equipment 
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CONTRACTS—Continued 

Specifications—Continued 

Failure to furnish something required 

Addenda acknowledgment 
Evidence 

Failure to acknowledge amendment to invitation for construction of 
Naval and Marine Corps Reserve Center which is not considered to be 
minor informality or irregularity in bid to permit correction under par. 
2-405(iv) (B) of Armed Services Procurement Reg. may not be waived 
on basis bidder’s working papers establishes amendment was considered 
in bid computation since acknowledgment was required to be-received 
before bid opening, nor does use of “may” in stating that failure to 
acknowledge amendment would constitute grounds for bid rejection 
mean contracting officer has waiver discretion, furthermore, to permit 
bidder to determine value of invitation amendment would be inappro- 
priate as it would give him option to become eligible for award by citing 
costs that would bring him within the de minimis doctrine, or to avoid 
award by placing larger cost value on effects of amendment 

Waiver 
Criteria 

Fact that an amendment to IFB which extended bid opening date 
and made material change in specifications was not formally acknowl- 
edged by low bidder did not require rejection of low bid where the bid 
was dated just 2 days before extended bid opening date evidencing 
bidder was aware of existence of amendment, and where bid date con- 
stituted implied acknowledgment of receipt of amendment, and since 
low bid should not have been rejected as nonresponsive, it is recom- 
mended that if low bidder is a responsible firm and contracting agency’s 
operational capability will not be disrupted, the erroneously awarded 
contract should be terminated for convenience of Govt. and award made 
to low bidder at its bid price 

Buy American Certificate 

Fact that unsolicited literature accompanying protestant’s bid did 
not include all purchase description requirements and that bidder failed 
to submit technical manauls with its bid and to execute Buy American 
Certificate does not make bid nonresponsive and bid should be con- 
sidered for award. Literature entitled ‘‘General Description Portable 
Heil Refuse Pulverizing System’? did not conflict with purchase de- 
scription even though it did not include all purchase description re- 
quirements, and, moreover, descriptive data highlighted salient features 
of System rather than limiting what would be supplied; specifications 
bind bidder notwithstanding manuals were not furnished with bid; and 
in view of fact import duty paid applies to an insignificant part of end 
item and not end item itself, bidder is considered to have offered domestic 


Information 
Essentiality 
Contention that no contract came into existence under second step of 
two-step procurement conducted pursuant to 10 U.S.C. 2305(c) for 
housing construction because bid accepted orally was not effective before 
expiration of Davis-Bacon Wage Rate Determination and bid itself, or 
alternative allegation that bid was nonresponsive and also contained bid 
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price error and, therefore, there was no contract to terminate for de- 
fault is refuted by record which evidences oral notification of contract 
approval made subsequent to written notification of award made subject 
to such approval was in compliance with IFB. Furthermore, failure to 
describe actual amount of work to be performed by contractor did not 
make its bid nonresponsive as invitation did not require this informa- 
tion, and variances between price bid and Govt.’s estimate and other 
bids submitted was insufficient to place contracting officer on con- 
Ls Gio lf dal epilepsies yeni ay mp aapee 167 
Invitation to bid attachments. (See CONTRACTS, Specifications, 
Failure to furnish something required, Invitation to bid 
attachments) 
Minority manpower utilization 
Under invitation issued by Federal grantee required by HEW regula- 
tion to conform with competitive system in construction of classroom 
building, low bidder who executed certificate relating to part I of bid 
conditions that required listing of trades to be employed and coverage 
that would be extended by New Orleans affirmative action plan but 
failed to sign part II certificate that involved commitment to various 
goals and specific steps contained in bid conditions or submit alternative 
affirmative action plan nevertheless submitted a responsive bid since in 
signing part I certification bidder is committed to comply with terms and 
conditions of New Orleans Plan and to submit alternative plan for trades 
not signatory to New Orleans Plan, thus meeting material requirements 
ee ga cae ea es eee ts eee 451 
Invitation to bid attachments 
Bid which omits pages of IFB containing material provisions, but 
which on page 1 contains SF 33 “Solicitation” and “Offer” clauses, 
indicates it is page 1 of 13, and which on page 2 acknowledges all four 
amendments which altered every page of schedule contained in and work 
scope attached to 13 pages of solicitation as originally issued, is responsive 
because it clearly identifies complete solicitation and clauses contained 
or referenced therein are incorporated by specific reference in bid_--_-__- 932 
License approval 
License requirement in a Govt. solicitation is matter of bidder responsi- 
bility since bidder has duty to ascertain its legal authority to perform 
Govt. contract within a State, and requirement not relating to bid 
evaluation need not be submitted before bid opening. Therefore, low 
bidder who did not submit licensing and registration information with 
its bid to furnish taxi and pick-up services is considered to be responsive 
bidder. A State may enforce its license requirements provided State law 
is not opposed to or in conflict with Federal policies or laws, or does not 
interfere with execution of Federal powers. Also, equipment information 
intended to determine bidder capacity and ability to perform service 
contract is matter of bidder responsibility, not bid responsiveness, as is 
fact that bidder was in the ambulance business and not taxi business at 
time bids were opened 



























































INDEX. DIGEST 


CONTRACTS—Continued 
Specifications—Continued 
Failure to furnish something required—Continued 
License approval—Continued 


ICC decision in.Kingpak, Investigation of Operations, 103 M.C.C. 
318, requiring motor carriers providing transportation under contracts 
for packing and containerization of used household goods to have ICC 
operating authority, permits carriers to act as freight forwarders of used 
household goods exempt from requirement for having such authority, but 
since bidder. was low only on portion of IFB calling for services relating to 
unaccompanied baggage, which is not regarded as used household goods, 
contracting officer properly rejected bid because of lack of ICC operating 
authority 

Manuals 

Sufficiency determination 

IFB schedule provision to effect a bidder will be considered non- 
responsive if commercial technical manuals solicited. did not meet 
military specifications standards should be deleted for use in future 
solicitations as it is prejudicial to fault. bidders for this failure in view of 
fact military specifications on “Manuals, Technical: Commercial Equip- 
ment”? does not contemplate bid rejection on basis of manual insuffi- 
ciency but rather provides that details of manual content shall be 
covered by contract; in view of conflicting provision in solicitation 
schedule that commercial manual content that unintentionally deviates 
from equipment specification affords no basis for bid rejection; and in 
view of fact bidder is bound by its bid to comply with both equipment 
specifications and commercial manual requirements of military specifica- 


Conformance requirement 

In procurement of lighting panels to replace panel designed to support 
integrated electronics control equipment developed for F-—4 aircraft where 
drawing stated panel must be in accordance with military specification 
that required qualified products listing (QPL), but RFQ did not evidence 
such requirement, although award to firm not on QPL will not be 
disturbed as award was not precluded by RFQ and contract is nearly 
completed, to require displaced initial low offeror to unnecessarily 
comply with QPL requirement was prejudicial, unfair and costly. 
Furthermore, although contracting officials erroneously failed to take 
action when it was recognized before award procurement should have 
been advertised utilizing applicable military specification, this approach 
will be used to procure panels in future 

Minimum needs requirement 

Administrative determination 

Contention that contracting agency’s needs do not justify scope of 
75-mile geographical restriction in IFB and allegations that protester’s 
past experience shows it can meet requirements of specifictions do not 
furnish basis to conclude use of limitation was an abuse of discretion, 
since stating restriction in terms of mileage radius rather than highway 
miles represents reasonable approach, and fact that protester might be 
able to meet requirements does not per se render restriction unreasonable, 
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as determining whether certain needs justify particular restriction is 
matter of agency judgment, and adequate competition was apparently 
generated 
Basis for determination 
Contention that, in deciding whether to purchase Class III 15 MHz 
oscilloscopes by solicitation or under open-end contract, protester’s 
Class III 50 MHz oscilloscope under open-end contract should have 
been used as basis of cost comparison instead of competitor’s open-end 
contract Class II 15 MHz equipment is without merit, since determina- 
tion of Govt.’s needs is vested in procuring activity which decided on 
15 MHz equipment 
Different approaches to achieve 
Fact that one agendy seeks to meet its minimum needs for efficient 
garbage removal system by purchasing entire system—that is grouping 
bodies, refuse containers, and trucks—while another agency plans to 
modify on-hand items and by only certain components of system is not 
determinative of propriety of either solicitation as both methods are 
reasonable in order to achieve desired ends. Therefore, all or nothing 
bidding requirement on refuse containers, trucks, and related equipment 
is not considered unduly restrictive of competition, even though manu- 
facture of single component would be exluded, since question of compati- 
bility of components is reasonable basis for procuring agency to require 
bids on entire system 
Reexamination recommended 
While protester has not met burden of proving by clear and convincing 
evidence that sole-source award made for multipurpose simulators was 
not justified because multiple single purpose simulators could satisfy 
Navy’s requirement, doubt has been cast on two or three main reasons 
administratively advanced to support multipurpose requirement, and, 
therefore, GAO recommends that Navy’s needs be throughly reexamined 
to determine if multipurpose simulator is sole type that will satisfy 
Govt.’s needs 
‘‘New material’’ clause 
Exception 
New, unused surplus 
Under solicitation that called for furnishing new manufactured air- 
craft solenoid valves but contained provisions under which surplus 
dealers could participate, rejection of proposal offering to furnish new 
former Govt. surplus valves was proper in view of fact that the valves 
needed replacement of rubber ‘‘O” rings which constitutes refurbishment 
and would therefore require performance retesting that neither agency 
nor offeror was in position to perform 
Proprietary data use. (See CONTRACTS, Data, rights, etc.) 
Qualified Offerors List 
Although protest against award of contract under RFP issued by 
National Highway Traffic Safety Admin. will not be considered as it 
was untimely filed pursuant to sec. 20.2 of GAO Interim Bid Protest 
Procedures and Standards, exception is taken to establishment and 
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operation of Qualified Offerors List (QOL) by Admin. to curtail excessive 
production of solicitation packages, but which in fact is presolicitation 
procedure for determining prospective bidder’s or offeror’s responsibility, 
and as procedure unduly restricts competition it should be eliminated. 
Furthermore, Federal Procurement Regs., relied upon as authority to 
establish QOL, merely permit establishment of mailing list to assure 
adequate source of supply and to spell out necessary procedures for 
reasonable restriction on number of solicitations available 
Listing 
Misrepresentation 
In procurement of iighting panels to replace panel designed to support 
integrated electronics control equipment developed for F-4 aircraft 
where drawing stated panel must be in accordance with military specifi- 
cation that required qualified products listing (QPL), but RFQ did not 
evidence such requirement, although award to firm not on QPL will 
not be disturbed as award was not precluded by RFQ and contract is 
nearly completed, to require displaced initial low offeror to unnecessarily 
comply with QPL requirement was prejudicial, unfair and costly. 
Furthermore, although contracting officials erroneously failed to take 
“action when it was recognized before award procurement should have 
been advertised utilizing applicable military specification, this approach 
will be used to procure panels in future 
Reevaluation 
Changes requiring reevaluation 
Bidder who failed to have product on Qualified Products List reevalu- 
ated pursuant to Qualified End Products clause (ASPR 1-1107.2(a)) in- 
cluded in IFB to furnish road graders, clause which requires reevaluation 
of product if any change occurred in location or ownership of plant at 
which previously approved product is, or was, manufactured, may, 
nevertheless, have its bid considered for award since change in circum- 
stances of bidding concern was one of form, not substance—transfer 
of title to plant facility and change in corporate name with no accompany- 
ing change in employees, products, and manufacturing processes—and, 
therefore, reevaluation of product would be useless exercise and overly 
technical application of reevaluation requirement 
Restrictive 
Delivery dates 
Allegations of favoritism to awardee on bases that (1) delivery 
schedule was unnecessarily short; (2) technical specifications were overly 
restrictive; and (3) procuring activity failed to give protester time to 
respond to protest by another offeror are without merit since (1) there 
was urgent need for item; (2) establishment of specifications is respon- 
sibility of procuring activity; (3) issues are questions of fact and ad- 
ministrative position is supported by a preponderence of the evidence; 
and (4) because protester failed to supply information to DCASD to 
refute allegations by other offeror that protester was not responsible 


564-361 O - 75 - 21 
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Geographical location 
Although basic principle underlying Federal procurement is to maxi- 
mize full and free competition, legitimate restrictions on competition may 
be imposed when needs of procuring agency so require, and Home 
Port Policy to perform ship repairs in vessel’s home port to minimize 
family disruption is not illegal restriction since useful or necessary pur- 
pose is served. Therefore low bidder under two invitations to perform 
drydocking and repair of utility landing craft in San Diego area who 
offered. to perform at Terminal Island properly was denied contract 
awards. However, where all or most of vessel’s crew are unmarried, 
home port restriction does not serve to foster Home Port Policy and, 
therefore, if feasible determination can be made prior to issuance of 
solicitation that geographical restriction has no applicability, it should 
not be imposed 
Justification 
Although visual inspection of carlot quantities of produce at growing 
areas is unduly restrictive of competition, use of such source inspection 
by Defense Supply Agency in its solicitation issued under negotiating 
authority of 10 U.S.C. 2304(a)(9), corcerned with procurement of 
perishable or nonperishable subsistence supplies, was justified in view of 
wide latitude in prescribed standards and, therefore, rejection of non- 
complying low bidder under two solicitations for carlot quantities of 
fresh vegetables was proper. However, attention of Director of agency is 
being drawn to the June 25, 1973 GAO audit report in which recom- 
mendation is made that consideration be given to possibility of drafting 
more exacting specifications so that number of items requiring field 
inspection might be reduced 
Contention that contracting agency’s needs do not justify scope of 
75-mile geographical restriction in IFB and allegations that protester’s 
past experience shows it can meet requirements of specifications do not 
furnish basis to conclude use of limitation was an abuse of discretion, 
since stating restriction in terms of mileage radius rather than highway 
miles represents reasonable approach, and fact that protester might be 
able to meet requirements does not per se render restriction unreasonable, 
as determining whether certain needs justify particular restriction is 
matter of agency judgment, and adequate competition was apparently 
generated 
Particular make 
Description availability 
An unsolicited submission of component supplier’s catalog or product 
information sheet which contains pre-printed reservation that product 
is subject to change without notice does not relieve bidder from its 
underlying obligation to furnish acceptable brand name or equal com- 
ponent. B—156102, February 24, 1965, overruled 
Design v. performance criteria 
In a brand name or equal formally advertised procurement the use of 
nonfunctional design rather than performance criteria is unduly restric- 
tive and inconsistent with principles underlying 10 U.S.C. 2305 and par. 
1-1206 of ASPR, thus preventing award for product that admittedly 
meets Govt. requirements 
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Salient characteristics 
Fact that specifications are inadequate, ambiguous, or otherwise 
deficient is not a compelling reason, absent showing of prejudice, to 
cancel invitation and, therefore, invitation for Radiographic Polyester 
Film, canceled to correct salient characteristics, should be reinstated, 
since contradiction between salient characteristic and brand name 
product alone is not compelling reason for cancellation 
System v. item method of procurement 
Fact that one agency seeks to meet its minimum needs for efficient 
garbage removal system by purchasing entire system—that is grouping 
bodies, refuse containers, and trucks—while another agency plans to 
modify on-hand items and by only certain components of system is not 
determinative of propriety of either solicitation as both methods are 
reasonable in order to achieve desired ends. Therefore, all or nothing 
bidding requirement on refuse containers, trucks, and related equipment 
is not considered unduly restrictive of competition, even though manu- 
facture of single component would be excluded, since question of com- 
patibility of components is reasonable basis for procuring agency to 
require bids on entire system 
Samples 
Defective 
Notice to bidder 
The Comptroller General is aware of no basis for objecting to General 
Services Procurement Reg. 5A-2.408-71(b), which precludes General 
Services Administration from informing bidder, prior to award, of defects 
found in bid samples submitted 
Workmanship requirements 
Samples of knives and spoons submitted with bid on solicitation for 
carbon steel flatwear were properly rejected for poor workmanship be- 
cause knives contained grind marks and edge of one spoon was rough, and 
solicitation permitted rejection of bids accompanied by samples which 
did not conform to listed characteristics, including workmanship 
Superior product offered 
Negotiated procurement 
Determination to make award for airport surveillance radar equip- 
ment on basis of initial proposals—exception to requirement for discus- 
sions with all offerors within competitive range—is discretionary in 
nature, and lacking adequate price competition, since only one of two 
offers submitted was fully acceptable, the procuring agency properly 
considered exceptions to discussion had not been satisfied and conducted 
negotiations with offeror whose initial proposal, although technically 
unacceptable overall was susceptible of being upgraded to acceptable 
level—a determination that was not influenced by the fact a reduction in 
initial price made offer the lowest submitted. Therefore, award to low 
offeror was not arbitrary, notwithstanding technical superiority of 
competing offer since request for proposals did not make technical con- 
siderations paramount 
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Subcontractors 

Listing 

Bidder responsibility v. bid responsiveness 

Bid that failed to list subcontractors which was submitted under 
solicitation for retreading of pneumatic tires that limited subcontracting 
to not more than 50 percent of work and that called for listing of sub- 
contractors for purpose of establishing bidder responsibility may be 
considered. It is only when subcontractor listing relates to material 
requirement of solicitation that bid submitted without listing is non- 
responsive, and fact that invitation imposed 50 percent limitation on 
subcontracting does not convert subcontracting listing requirement to 
matter of bid responsiveness since purpose of listing is to determine 
bidder capability to perform, information that may be submitted subse- 
quent to bid opening. Furthermore, ‘Firm Bid Rule” was not violated 
since bidder may not withdraw its bid and bid acceptance will result in 
binding contract 
Subcontracts 

Limitation on subcontracting 

Bid of small business concern under formally advertised small business 
set-aside that represented contract end item would not be manufactured 
or produced by small business concerns properly was rejected, since even 
though bidder contemplated subcontracting portion of the work to large 
business, it should have made affirmative representation that its con- 
tribution to end item would be significant 

Propriety 

Where IFB to design, fabricate, and erect window walls, entrances, 
and rolling and sliding doors did not restrict contract performance to 
single firm nor restrict subcontracting because of 5-year minimum 
experience requirement, and bidder took no exception to requirement that 
at least 12 percent of work would be performed by its own force, fact that 
subcontractor was listed, although not required, is not construed to 
mean all work would be subcontracted; where subcontractor’s insurance 
experience modification factor for Workmen’s Compensation permitted 
Govt. to take into consideration cost of Govt-provided insurance, 
failure of prime contractor to submit its own insurance factor is minor 
informality; and where subcontractor is bound by prime contractor’s 
commitment to Washington Plan providing minority hiring goals, bid as 
submitted was responsive and was properly considered for contract 


Small Business Act authority. (See SMALL BUSINESS ADMINISTRA- 
TION, Contracts, Subcontracting) 

‘Successor employer’’ doctrine. (See CONTRACTS, Labor stipulations, 

‘Successor employer’’ doctrine) 
Tax matters 

Contract provision v. sovereign immunity theory 

Room rental transient tax included pursuant to sec. 84-33 of Mont- 
gomery Co. (Maryland) Code in invoices for housing and subsistence 
furnished under contract to outpatient participants in NIH Leukemia 
Program may not be certified for payment, even though Govt. is not 
exempt from tax on theory of sovereign immunity since relationship 
between Govt. and transients created under contract is insufficient to 
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effectuate shift in burden of tax directly to Govt. in view of fact all 
applicable Federal, State, and local taxes and duties were included in 
contract price. However, future contracts for sleeping accommodations 
in Montgomery Co. may provide for Govt. to pay transient tax applicable 
to individuals furnished housing and subsistence as beneficiaries 
Termination 

Cancellation of requirement 

Upon reconsideration of 53 Comp. Gen. 32, which directed termina- 
tion of contract award to low bidder under second step of two-step 
formally advertised procurement for fork lift trucks and line items 
because alternate delivery schedule offered by bidder did not provide 
for required delivery concurrency of first production units and of spares 
and repair parts, low bid is still considered nonresponsive, notwith- 
standing argument that low bidder can “fall back” on commitment in 
required delivery schedule since at best bid is ambiguous, or viewed in 
light most favorable to bidder, bid is subject to two reasonable interpre- 
tations—under one it would be nonresponsive, and under the other 
responsive. However, in absence of clear indication of prejudice to other 
bidders, and since contractor will comply with the Govt.’s delivery 
schedule, decision is modified with respect to contract termination 
requirement and, therefore, reporting matter to appropriate congressional 
committees is no longer necessary 

Convenience of Government 

Erroneous awards 

Award for separate contract line items of fork lift trucks on basis 
of permitted alternate delivery schedule that offered delivery 90 days 
earlier than prescribed by invitation for bids and, therefore, was non- 
responsive to mandatory requirement that first production units be de- 
livered no earlier than a minimum of 365 days after approval of first 
article test report—requirement intended to assure delivery of spares, 
repair parts, and ‘publication concurrently with first production units— 
should be terminated, procurement resolicited with delivery provisions 
informing bidders as to permissible deviations and consequences of non- 
conformity in accordance with competitive bidding system, and appro- 
priate congressional committees informed, pursuant to sec. 236 of the 
Legislative Reorganization Act, of action taken on this recommendation. 
Furthermore, solicitation makes no provision that in event an alternate 
delivery schedule is unacceptable required schedule will govern. Modified 
by 53 Comp. Gen. 320 

Where contracting officer improperly found that low bid was non- 
responsive and awarded contracts for shuttle bus services in Alaska to 
other bidders pursuant to erroneous determination, he should, upon 
finding that low bid is still for acceptance, make current determination 
of responsibility of rejected bidder, and if found responsible, terminate 
existing contract(s) for those schedule(s) on which rejected company 
was low bidder and make award to company, if its bid is otherwise 
acceptable for award 
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Acceptance by contracting officer of self-certification submitted by 
successful bidder that it is a small business concern on basis that contrary 
determination by SBA district office was not final as it had been appealed 
to SBA Size Appeals Board was improper as district director’s decision 
remains in full force and effect unless reversed or modified by Board, 
and fact that ASPR 1-703(b)(3)(iv) permits suspension of full size 
determination cycle when urgency of procurement so requires does not 
negate regional size determination made prior to award. Because con- 
tracting officer was not misled by self-certification but acted with full 
knowledge of facts in reliance on reading of applicable ASPR provisions, 
and because of urgency of procurement, contract awarded should be 
terminated for convenience of Govt. and resolicited, and this recom- 
mendation requires actions prescribed by secs. 232 and 236 of Legislative 
Reorganization Act of 1970 

Where low bidder entered into joint venture agreement to obtain 
necessary resources to perform a janitorial service contract prior to denial 
by SBA of request for certificate of competency (COC), request which 
upon resubmission to SBA was not accepted because SBA questioned 
impact of joint venture on bidder’s responsiveness and stated it would 
not accept referral unless new information was developed relative to 
bidder’s financial condition, and additionally that if joint venture was 
allowed bidder if still considered responsive could possibly perform, con- 
tracting officer should not have ignored joint venture agreement, and 
agreement should be reassessed and if bidder is found to be responsible, 
contract awarded incumbent contractor should be terminated for con- 
venience of Govt. and award made to low bidder 

Award for continuing janitorial services to incumbent contractor 
during pendency of low bidder’s protest on basis award would be ad- 
vantageous to Govt. as required by par. 2—407.8(b) (8) (iii) of ASPR was 
not inappropriate and did not deprive low bidder of contract as contract- 
ing agency was prepared to terminate awarded contract for convenience 
of Govt. and to make award to bidder if its protest was upheld and if it 
is found to be responsible 

Although Govt. is estopped to deny existence of contract with other 
than low bidder, even though entering into contract was outside scope 
of contracting officer’s authority, contract is not illegal, as contractor 
neither directly contributed to underlying mistake nor was on direct 
notice of mistake, however, award made to other than lowest responsive 
bidder should be terminated for convenience of Govt 

Fact that an amendment to IFB which extended bid opening date 
and made material change in specifications was not formally acknowl- 
edged by low bidder did not require rejection of low bid where the bid 
was dated just 2 days before extended bid opening date evidencing 
bidder was aware of existence of amendment, and where bid date con- 
stituted implied acknowledgement of receipt of amendment, and since 
low bid should not have been rejected as nonresponsive. it is recom- 
mended that if low bidder is a responsible firm and contracting agency’s 
operational capability will not be disrupted, the erroneously awarded 
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contract should be terminated for convenience of Govt. and award 
made to low bidder at its bid price 

Award for transportation services evaluated on basis of oral announce- 
ment at bid opening instead of evaluation method provided in IFB 
which would have resulted in different bidder being successful should be 
terminated for the convenience of Govt. and requirement resolicited, 
since oral statement was not binding on bidders; moreover, bids may not 
be evaluated on different basis than stated in IFB. Bidders were ef- 
fectively denied opportunity to consider whether bids should be modified 
and FPR 1-2.207(d) precludes award in such circumstance 

Tie bids 

Where two equal bids were received to perform international freight 
forwarding services and award was made to incumbent firm rather than 
drawing lots as required by Federal Procurement Regs. sec. 1-2.407-6(b), 
recommendation is made that contracting agency now draw lots and, 
if protester wins drawing that award made be terminated for convenience 
of Govt. and that award be made to previously unsuccessful bidder for 
the remaining services. Modifies 37 Comp. Gen. 330 
Timber sales. (See TIMBER SALES) 
Trade secrets. (See CONTRACTS, Data, rights, etc., Trade secrets) 
Types 

Effect on legality of contract 

Contentions against propriety of award ‘‘to develop fully the auto- 
mated analysis of chromosomes” do not require cancellation of award 
where successful offeror was selected only after on-site approval of 
facilities and favorable ad hoc technical evaluation of its proposal by 
panel of scientists on basis of presenting most advantageous offer, price 
and other factors considered, notwithstanding doubt as to validity of 
cost and best buy analysis and failure to clarify statistical program 
offered. Furthermore, contracting officer is satisfied that performance of 
contract meets the RFP requirements; that subcontracting of labora- 
tory work is proper; and that no diversion of grant funds is occurring. 
Fact that mechanism for award was interagency agreement between 
HEW and NASA (42 U.S.C. 2473(b) (5) and (6), and incorporation of 
project as task order under existing contract between NASA and con- 
tractor does not reflect on legality of contract 
Warranties 

Implied 

No warranty in solicitation 

Under advertised procurement where former supplier of single 
pick-up point refuse trucks would have been sole source of supply, there 
appears to be no reason to exclude from competition manufacturers 
willing to bid dual point equipment conditioned on furnishing kit to 
modify agency’s existing single point pick-up refuse containers to accept 
both single and double pick-ups, even though former supplier may have 
some competitive advantage. Furthermore, warranty as to correctness 
of successful bidder’s recommendation relative to operation of refuse 
system which may in part use equipment of another manufacturer may 
not be implied where solicitation provides for no warranty 
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1198 INDEX DIGEST 


CORPORATIONS 
Government 
Claims settlement authority 
Claim of Federal National Mortgage Assn. (FNMA) against Federal 
Housing Admin. (FHA) of Dept. of HUD for handling, as successor 
mortgagee, adjustments necessitated by conversion from insurance for 
housing for moderate income and displaced families under sec. 221(d) (3) 
of National Housing Act, as amended, to insurance for rental and 
cooperative housing for lower income families under sec. 223 of act 
may not be considered by U.S. GAO for the FHA while not specifically 
chartered as corporation is defined in Government Corporation Control 
Act (81 U.S.C. 846) as ‘‘wholly owned Govt. corporation,” and as 
Govt. corporations are authorized to settle their own claims or to have 
their financial transactions treated as final, GAO is without authority 
to determine FNMA’s entitlement to handling charges claimed 
COURTS 
Costs 
Government liability 
Indigent persons 
Appropriation chargeable 
Since 39 Comp. Gen. 133 holds that expense of perpetuating and 
authenticating testimony given at deposition is payable from same funds 
as fees for witnesses, whereas 50 id. 128 holds that Criminal Justice Act 
of 1964, as amended, 13 U.S.C. 3006A, provides sole source of funds 
for eligible defendants to obtain expert services necessary for adequate 
defense, stenographic and notarial expenses incurred to perpetuate and 
authenticate testimony of expert witnesses for such defendants should 
henceforth be paid by Administrative Office of U.S. Courts from funds 
available to it, and not by Dept. of Justice. 39 Comp. Gen. 133 
modified 
Suits against judicial officers and entities 
When Federal judge or other judicial officer, as well as judicial 
entity, is sued within scope of judicial duties and Dept. of Justice 
declines to provide legal representation, use of judiciary appropriations 
to pay litigation costs, including minimal fees to private attorneys 
where gratuitous representation is not available, is not precluded by 
28 U.S.C. 516-519 and 5 U.S.C. 3106. However, Administrative Office 
of the U.S. Courts should advise appropriate legislative and appropri- 
ations committees of Congress of its plans and estimated cost for 
implementation of plans, and determination as to whether defense of 
judicial officer’s ruling or judicial body’s rule is in best interest of U.S. 
and necessary to carrv out functions of judiciary should be made by 
Administrative Office of the U.S. Courts and not by defendant. Also, 
defense of Federal public defenders appointed under 18 U.S.C. 3006A(h) 
may be paid from appropriations provided for public defender service 
where other public defender attorneys are not available 
Criminal Justice Act of 1964 
Attorneys fees 
Extraordinary overhead 
As normally an attorney appointed under Criminal Justice Act of 
1964, 18 U.S.C. 3006A, is expected to use his office resources, including 
secretarial help, to take dictated statements, and these overhead expenses 
are reflected in attorney’s statutory fee, he may not be separately 
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CoURTS—Continued 
Criminal Justice Act of 1964—Continued 
Attorneys fees—Continued 
Extraordinary overhead—Continued 


reimbursed for expenses except in unusual situations where extraordi- 
nary overhead-type expenses are incurred in order to prepare and con- 
duct adequate defense, in which case such services, if otherwise eligible, 
may be considered “‘other services necessary for an adequate defense” 
under 18 U.S.C. 3006A(e) and be paid accordingly 
Civil rights actions v. habeas corpus proceedings 
While not disputing position of Dept. of Justice that there are simi- 
larities in some cases between prisoner civil rights actions brought under 
42 U.S.C. 1983 and habeas corpus proceedings, major similarity is that 
in both cases petitioners are in custody, and, therefore, for purposes of 
paying expenses under Criminal Justice Act of 1964, 18 U.S.C. 3006A, 
civil rights petitioner may not be brought within rationale of 39 Comp. 
Gen. 133, concerning payment of expenses for certain habeas corpus 
petitioners, in absence of authorizing legislation 
Decisions 
Acceptance as precedent by General Accounting Office. (See COURTS, 
Judgments, decrees etc., Acceptance as precedent by General 
Accounting Office) 
Edward P. Chester, Jr. et al. v. United States, 199 Ct. Cl. 687. (See 
PAY, Retired, Increases, Voluntary v. involuntary retirement) 
Judgments, decrees, etc. 
Acceptance as precedent by General Accounting office 
Edward P. Chester, et. al. v. United States, 199 Ct. Cl. 687 
Court’s interpretation in Edward P. Chester, Jr., et al. v. United States, 
199 Ct. Cl. 687, that words “shall if not earlier retired be retired on 
June 30,’’ which are contained in mandatory retirement provision, 14 
U.S.C. 288(a), did not absolutely forbid Coast Guard officers manda- 
torily retired on June 30 in 1968 or 1969, as well as officers held on active 
duty beyond mandatory June 30 date, from retiring voluntarily under 
14 U.S.C. 291 or 292, and that officers were entitled to compute their 
retired pay on higher rates in effect on July 1, will be followed by GAO. 
Therefore, under res judicata principle, payment to claimants for periods 
subsequent to court’s decision may be made at higher rates in effect 
July 1. Payments to other claimants in similar circumstances, in view 
of fact court’s decision is original construction of law changing GAO’s 
construction, may be made both retroactively and prospectively, subject 
to Oct. 9, 1940 barring act, and submission of doubtful cases to GAO. 
Overrules B—165038 and cther contrary decisions 
Compromises 
Permanent indefinite appropriations 
Availability 
Judgments and costs (or compromise settlements) assessed against 
individual Internal Revenue Service employees determined to have bezn 
acting within the scope of their employment are payable from the 
indefinite appropriation established by 31 U.S.C. 724a if not over 
$100,000 in each case, but funds must be appropriated specifically for 
that purpose if the amount exceeds $100,000, and in either . ase, judg- 
ment must be regarded as obligation of the United States 
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COURTS—Continued 
Judgments, decrees, etc.—Continued 


Payment 
Proper release and satisfaction 
Plaintiff in Reale v. United States, Ct. Cl. No. 334-65, July 16, 1969, 
who has accepted payment pursuant to court’s judgment and record 
correction, is not entitled to additional amount for uniform allowance 
since he was not required to wear uniform (37 U.S.C. 417(c)). Also, 
under 28 U.S.C. 2517(b) and 2519 payment of judgment is full discharge 
to U.S. and further claim is barred, and under 10 U.S.C. 1552(c) accept- 
ance of settlement pursuant to record correction “fully satisfies the 
claim concerned” 
Jurors 
Fees 
Government employees in Federal Courts 
Prorated fees 
Federal employees in Washington, D.C., metropolitan area who served 
as jurors in U.S. District Court for D.C. during afternoon of Jan. 19, 
1973, when half day holiday proclaimed by E.O. 11696 was in effect, and 
who on basis of 5 U.S.C. 5537 are not paid juror’s fee while in pay status 
may be paid prorated fee in proportion number of hours served on jury 
duty after commencement of one-half day holiday bears to total number 
of hours of jury duty performed on that day since to do otherwise when 
Federal employees serve as jurors in Federal or D.C. Courts would be 
more restrictive than required under controlling statutes and inconsist- 
ent with prior C.G. decisions to the effect Federal employee is entitled to 
full jury fee when entire period of jury duty falls outside employee’s 
work hours on any given day. Conflicting decisions are overruled 
Supreme Court 
Constitutionality of legislation construed 
Effect on payment of claims 
On bases of Supreme Court ruling in Frontiero v. Richardson, decided 
May 14, 1973, to effect that differential treatment accorded male and 
female members of uniformed services with regard to dependents vio- 
lates Constitution, and P.L. 93-64, enacted July 9, 1973, which deleted 
from 37 U.S.C. 401 sentence causing differential treatment, regulations 
relating to two types of family separation allowances authorized in 
37 U.S.C. 427 should be changed to authorize family separation allow- 
ances to female members for civilian husbands under same conditions as 
authorized for civilian wives of male members, and for other dependents 
in same manner as provided for male members with other dependents. 
Since Frontiero case was original construction of constitutionality of 
37 U.S.C. 401 and 403, payments of family allowance may be made 
retroactively by services concerned, subject to Oct. 9, 1940 barring act, 
and submission of doubtful claims to GAO 
As Frontiero decision, decided May 14, 1973, in which Supreme Court 
ruled on inequality between male and female military members with 
regard to quarters allowances, was original construction of constitution- 
ality of 37 U.S.C, 401 and 403, decision is effective as to both active and 
former members from effective date of statute, subject of barring act of 
Oct. 9, 1940 (31 U.S.C. 71a). Documentation required from female 
members to support their claims should be similar to that required of 
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cOoURTS—Continued 
Supreme Court—Continued 
Constitutionality of legislation construed—Continued 
Effect on payment of claims—Continued 

male members under similar circumstances and should be sufficient to 
reasonably establish member’s entitlement to increased allowances. 
Although claims for 10-year retroactive period may be processed by 
services concerned, since filing claim in administrative office does not 
meet requirements of barring act, claims about to expire should be 
promptly submitted to GAO for recording, after which they will be 
returned to service for payment, denial or referral back to GAO for 
adjudication. Doubtful claims should be transmitted to GAO for settle- 


CREDIT UNIONS 
Federal. (See FEDERAL CREDIT UNIONS) 


CUSTOMS 

Services in foreign ports 

Performed by Guam employees 

Overtime charges 

Payment for overtime services provided by Guam customs and 
quarantine officers at Andersen AFB, Guam, on 24-hour, 7-days-a-week 
rotating basis to accommodate incoming foreign traffic, plus overhead 
surcharge, which is claimed by Territory of Guam, pursuant to P.L. 9-47 
that imposes basic charge equivalent to hourly wage rate of officer 
performing service, plus administrative surcharge of 25 percent, on 
‘fall air and sea carriers and other persons” may be paid, irrespective 
of laws and regulations enforced by officers as Federal agencies are 
subject as other carriers to charges imposed for overtime Federal cus- 
toms inspections under 19 U.S.C. 267, to extent that their operations 
are subject to customs inspections generally. However, determination 
should be made that surcharge is reasonable and does not constitute 
an unconstitutional tax upon U.S. Government 


DAMAGES 
Property. (See PROPERTY) 


DEBT COLLECTIONS 

Waiver 

Civilian employees 

Compensation overpayments 
Determination 

Determination of applicability of sec. 7(d)(1)(A) of Federal Advisory 
Committee Act to Executive Director of National Advisory Council on 
Vocational Education who is paid $36,000 per year plus yearly con- 
tribution of $6,888 towards retirement is not necessary, since authority 
of Council to hire without regard to civil service laws does not authorize 
Council to compensate him without regard to Classification Act. How- 
ever, matter should be submitted to CSC which has jurisdiction to 
make final determinations as to applicability of Classification Act, and 
upon determination of proper rate of pay, request for waiver of any 
erroneous payments, if over $500, may be submitted to GAO 
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DEBT COLLECTIONS—Continued 
Waiver—Continued 
Military personnel 
Annuity overpayments 

Collection of overpayments that resulted when annuity payments 
under Retired Serviceman’s Family Protection Plan were continued to 
be made to legal guardian of adopted, unmarried minor child of de- 
crease officer after child attained age 18, may be waived pursuant to 
10 U.S.C. 1442 since ‘‘undue hardship test’’—or other good reasons— 
stated in 35 Comp. Gen. 401 as basis for waiver of overpayments under 
Plan is satisfied where legal guardian used monies erroneously paid, 
plus her own and estate funds to continue beneficiary’s education, as 
well as providing good home for her, and where it would be against 
equity and good conscience to attempt to recover erroneous payments 
from legal guardian who financially depends on social security payments 
for support 

Authority to waive 
Public Law 92-453 (10 U.S.C. 2774) 

Payment under 37 U.S.C. 307 of superior performance proficiency 
pay by AF at $30 per month and by Army at $50 per month to senior 
noncommissioned officers entitled to special pay rate provided in 37 
U.S.C. 203(a) for such officers in Army, Navy, AF and Marine Corps 
should be discontinued since P.L. 90-207, effective Oct. 1, 1967, amended 
sec. 203(a) to provide new special pay rate, regardless of years of serv- 
ice, in lieu of basic pay at rate of E-9, with appropriate years of service, 
plus proficiency pay at rate of $150 per month, thus eliminating any 
award of proficiency pay. Improper payments of superior performance 
proficiency pay having been based on misinterpretation of law, and 
having been accepted in good faith, need not be collected and may be 
waived under provisions of 10 U.S.C. 2772 (P.L. 92-453) 

Dual compensation 

Establishment under 10 U.S.C. 2031 of Marine Corps Junior Reserve 
Officers’ Training Corps unit at Indian High School funded by Federal 
Govt. is not precluded since establishment of corps in “public and 
private secondary educational institutions” is nut restricted to non- 
governmental institutions, and retired members of uniformed services 
employed as administrators and instructors are required to be paid 
under 10 U.S.C. 2031(d)(1), which provides for retention of retired or 
retainer pay by member and payment by school to member of additional 
amount of not more than difference between such pay and active duty 
pay and allowances, half of which is reimbursable by appropriate service. 
However, GS appointments of officer and Fleet Reservist, with CSC 
approval, need not be revoked, and any resultant dual compensation 
payments may be waived, but future payments to members are com- 
pensable under sec. 2031(d) (1), and incident to GS appointments, school 
may not be reimbursed for additional amounts paid members- -------- 


377 
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DEPARTMENTS AND ESTABLISHMENTS 
Commercial activities 
Government-owned contractor-operated facility 
Status 
Cancellation of request for proposals for cartridges on basis out-of- 
pocket.costs for performance in a contractor-owned and -operated (COCO) 
plant compared unfavorably with out-of-pocket costs incurred in Govt- 
owned contractor-operated (GOCO) plants, and award to GOCO facility 
was in accord with terms of solicitation that conformed with par. 
1-300.91(a) of Army Ammunition Command Procurement Instruction, 
which in turn is consistent with 10 U.S.C. 4532(a), “Arsenal Statute.” 
Furthermore, where GOCO plants are operated under cost reimbursement 
type contracts and fixed-price competition with COCO sources is 
precluded, cost comparisons are necessarily utilized; internal records of 
GOCO plant are not within disclosure provisions of 5 U.S.C. 552; 
and as GOCO activity is not Govt. commercial or industrial activity 
for purposes of BOB Cir. A-76, Federal taxes, depreciation, insurance, 
and interest are not fur inclusion in GOCO cost estimates 
Private v. Government procurement 
Policy determination 
Award by AF of domestic cargo airlift contract negotiated under 
10 U.S.C. 2304(a)(16) pursuant to Class Determinations and Findings 
to Govt. corporation that is to be transferred to individual to whom 
award is contemplated and who is currently operating the activity 
pending Civil Aeronautics Board approval is not improper in view of fact 
contract will contain termination provision in event approval is with- 
held; OMB Cir. A--76 and implementing Defense Directives although 
favoring contracting with private, commercial enterprises allow Guvt. 
operation of commercial activity ‘to maintain or strengthen mobilization 
readiness;’’ services of intended buyer during Govt. control does not 
make him “officer or employee’? within conflict of interest statutes, 
18 U.S.C. 205, 18 U.S.C. 207-208; there is no evidence of unfair compe- 
tition; and contracting agency has brvad discretionary authority to 
award contract in ‘interest of national defense 
Although OMB Cir. A-76 expresses general policy preference for 
contracting with private, commercial enterprises, it also provides for 
use of Govt-furnished services when “service is available from another 
agency,’’ and allows Govt. operation of a commercial activity ‘“‘to 
maintain or strengthen mobilization readiness.’’ Therefore, provisions 
of circular are regarded as matters of executive policy which do not 
establish such legal rights and responsibilities that would come within 
decision functions of GAO 
Heads 
Authority 
Request decisions from General Accounting Office 
Even though U.S. Environmental Protection Agency (EPA) certify- 
ing officer (C.O.) is not entitled to decision as to availability of appro- 
priated funds for payment of membership fees for employees in pro- 
fessional organizations because his request was not accompanied by 
voucher as required by 31 U.S.C. 82d, which limits the U.S. GAO to 
responding to question of law with respect to payment on specific voucher 





1204 INDEX DIGEST 


DEPARTMENTS AND ESTABLISHMENTS—Cortinued 
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Authority—Continued 
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presented to C.O. for certification prior to payment, in view of fact 
question no doubt will recur, it is considered as having been submitted 
by head of EPA who is entitled to decision under sec. 8 of act of July 31, 
1894, as amended (31 U.S.C. 74), under which GAO has authority to 
provide decisions to heads of executive departments or other establish- 
ments on any question involving payments which may be made by their 
agency 

Salary payment basis 

Determination of applicability of sec. 7(d)(1)(A) of Federal Advisory 
Committee Act to Executive Director of National Advisory Council on 
Vocational Education who is paid $36,000 per year plus yearly con- 
tribution of $6,888 towards retirement is not necessary, since authority 
of Council to hire without regard to civil service laws does not authorize 
Council to compensate him- without regard to Classification Act. How- 
ever, matter should be submitted to CSC which has jurisdiction to make 
final determinations as to applicability of Classification Act, and upon 
determination of proper rate of pay, request for waiver of any erroneous 
payments, if over $500, may be submitted to GAO 
Services between 

Procurement of supplies and services 

Aircraft services 

Procurement by GSA of chartered aircraft or blocked space on regu- 
larly scheduled aircraft prior to reimbursement by using Govt. agencies 
may be financed from General Supply Fund established by sec. 109(a) of 
Federal Property and Administrative Services Act of 1949, as amended, 
40 U.S.C. 756(a), for purpose of “procuring * * * nonpersonal services.” 
Although nothing in applicable statute or its legislative history precludes 
use of Fund to procure chartered aircraft and/or blocked space on air- 
craft, since proposed program will be a major departure from present 
practices it is recommended that plan be initiated as an experimental one 
of limited scope and duration to test feasibility and desirability of 
program, and that plan be disclosed to interested committees of Con- 
gress before proceeding with an extensive program of chartering aircraft__ 

DETAILS 

Intergovernmental Personnel Act implementation 

Federal employee benefit status 

Under Intergovernmental Personnel Act of 1970 (5 U.S.C. 3371-3376), 
Federal employees temporarily assigned to State and local governments 
and institutions of higher education are not entitled to both per diem and 
change of station allowances for same assignment, even though 5 U.S.C. 
3375 permits payment of both benefits associated with permanent 
change of station and those normally associated with temporary duty 
status, since nothing in statute or its legislative history suggests both 
types of benefits may be paid incident to same assignment. Therefore, 
on basis of interpretation of similar provisions in Government Employees 
Training Act, agency should determine, taking cost to Govt. into con- 
sideration, whether to authorize permanent change of station allowances 
or per diem in lieu of subsistence under 5 U.S.C. Ch. 57, subch. I to 
employees on intergovernmental assignment 
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DISASTER RELIEF 
Disaster victims 
Disaster unemployment assistance 
Limitations 
Department of Labor’s interpretation of section 240 of Disaster 
Relief Act of 1970 to effect that it authorizes benefits to eligible disaster 
victims covered under State regular unemployment compensation pro- 
gram for period in addition to State program cannot be supported, since 
the paramount purpose of the section was to provide the equivalent of 
State unemployment compensation benefits to victims who were not 
eligible for State unemployment compensation 
DISTRICT OF COLUMBIA 
Contracts 
Labor stipulations 
Affirmative action programs 
Failure of low bidder under IFB issued by Govt. of District of Colum- 
bia for roof rehabilitation at Spring Road Clinic to execute certificate 
of compliance with equal opportunity obligations provision included in 
solicitation until after bid opening was matter of form rather than 
substance and does not constitute basis for rejection of low bid as bid 
form submitted obligated bidder to comply with affirmative action 
requirements which were made part of bid documents and did not require 
submission or adoption of minority utilization goals but only that 
contractor take certain affirmative action steps 
Firemen and policemen 
Medical treatment 
Section 4-124 of District of Columbia Code provides for appointment 
of police surgeons, and for treatment of non-service connected injuries 
and diseases suffered by D.C. policemen and firemen. While sec. 4-206 of 
D.C. Code extends same benefits to U.S. Park Police, there is no au- 
thority for payment of physician services, other than by the appointed 
police surgeons, for treatment of non-service connected injuries or 
diseases suffered by U.S. Park Police officers since statute makes no 
provision for other physician services 
Retirement 
Secret Service personnel coverage 
Since under 18 U.S.C. 3056, Secret Service in addition to protecting 
President has numerous criminal investigation functions, security 
officers and specialists may count time spent in activities related to 
Presidential protection, as well as time spent in directly protecting Presi- 
dent on temporary or intermittent assignments, toward accumulation of 
requisite 10 years prescribed by sec. 4-522 of title 4, D.C. Code, for 
entitlement to retirement annuities under Policemen and Firemen’s 
Retirement and Disability Act, even though authority to transfer 
deposits from Civil Service Retirement and Disability Fund to general 
revenues of D.C. specifies full-time agents protecting President. Approval 
of future eligibility revisions to participate in D.C. Police Retirement 
Plan is responsibility, pursuant to sec. 4-535, of D.C. Commissioner, and 
should additional transfers affect integrity of Policemen and Firemen’s 
Retirement and Disability Fund, this might be basis of remedial 
legislation 
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DISTRICT OF COLUMBIA—Continued 

Redevelopment Land Agency 

Land disposition 

Failure of bidder to perform 
Deposit forfeiture 

When a limited partnership, the successor in interest to a joint venture, 
failed to perform obligation undertaken by initial partnership, forfeiture 
of original deposit is required as the D.C. Redevelopment Land Agency 
may not waive its right of forfeiture since no consideration passed to 
Agency to permit waiver of Govt.’s right, and furthermore, delay in 
seeking forfeiture does not constitute waiver of forfeiture right as delay 
was requested by successor partnership in order to find means to perform 
the original obligation 


DONATIONS 

Gifts 

To officers and employees 

Expenditure for distribution of decorative ashtrays to participants at 
SBA-sponsored conference of Govt. procurement officials with intent 
that SBA seal and lettering on ashtrays would generate conversation 
relative to conference and serve as reminder to participants of con- 
ference purposes, and thereby further SBA objectives, is unauthorized 
in that such items are in the nature of personal gifts and thus expendi- 
tures therefor do not constitute necessary and proper use of appropriated 


Officers and employees 
Gifts. (See DONATIONS, Gifts, To officers and employees) 


EDUCATION 

Federal aid, grants, etc., to States. (See STATES, Federal aid, grants, 

etc., Educational institutions) 
Student assistance programs 

Military record correction effect on allowance 

Amount equal to educational assistance allowances paid to staff 
sergeant at rate prescribed for veterans while attending school from 
July 6, 1970, to Dec. 8, 1970, which was withheld from payment due 
him as result of correction of his military records to show he was not 
discharged on Sept. 8, 1969, but that he continued on active duty until 
Dec. 8, 1970, at which time he was honorably discharged, may not be 
reimbursed to member as amount withheld represents educational 
assistance allowances paid at rate prescribed in 38 U.S.C. 1682(a) (1) 
only for veterans discharged from military service, and sergeant’s 
records having been corrected to show him on active duty. for period of 
school attendance, entitlement is limited to the lesser educational 
assistance allowance rate provided by 37 U.S.C. 1682 for servicemen on 
active duty 


ENLISTMENTS 
Bonus. (See GRATUITIES, Enlistment bonus) 
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ENVIRONMENTAL PROTECTION AND IMPROVEMENT 
Grants-in-aid 
Water pollution control 
Approval of projects 
The EPA’s regulations that provide for approval of grant applications 
combining both design and construction stages of water treatment 
project are inconsistent with sec. 203(a) of Federal Water Pollution 
Control Act, Pub. L. 92-500, 33 U.S.C. (1970 ed., Supp II) 1283(a), 
which prescribes that Govt. is obligated to pay its share of project costs 
only upon approval of plans, specifications and estimates at each suc- 
ceeding stage. Therefore, in absence of approval of plans, specifications 
and estimates for construction stage of water treatment project, there 
is no grant commitment by U.S. and no charge against a State’s allot- 


Regulations inconsistent with law 

The Administrator of EPA having been informed that regulations 
promulgated pursuant to the Federal Water Pollution Control Act, 
Pub. L. 92-500, 33 U.S.C. (1970 ed., Supp IT) 1251, are inconsistent 
with statute and must be revised, is required by sec. 236 of Legislative 
Reorganization Act of 1970 to report to the appropriate congressional 
committees as to action taken with respect to the corrective reeommenda- 
tions made by the GAO 

EQUAL EMPLOYMENT OPPORTUNITY 

Contract provision. (See CONTRACTS, Labor stipulations, Nondiscrim- 

ination) 

EQUIPMENT 

Automatic Data Processing systems 

Computer service 

Evaluation propriety 

Where RFP required live test demonstration of computer terminal 
by “Contractor” (offeror) and procuring activity interpreted clause as 
requiring protester to perform test with its personnel, rejection of 
protester’s proposal,as nonresponsive because test was performed by 
supplier’s personnel was improper under competitive negotiation pro- 
cedures 

Where offeror’s proposal stated no minimum time for maintenance of 
computer terminals but offeror had incorporated prior contract provi- 
sions in its proposal, which stated 2-hour minimum, proposal was 
ambiguous and agency should have sought clarification pursuant to 
FPR 1-3.805.1(a) 


ESTOPPEL 

Against Government 

Erroneous contract award 

Although Govt. is estopped to deny existence of contract with other 
than low bidder, even though entering into contract was outside scope 
of contracting officer’s authority, contract is not illegal, as contractor 
neither directly contributed to underlying mistake nor was on direct 
notice of mistake, however, award made to other than lowest responsive 
bidder should be terminated for convenience of Government 


564-361 O - 75 - 22 
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ESTOPPEL—Continued 
Against Government—Continued 
Rule 
Govt. is estopped from denying existence of contract where, acting 
under its own mistake and believing that protester would commence 
work the following week, it told the protester, apparent but not actual 
low bidder, contract number 6 days before contract was to have com- 
menced and protester without knowledge of true facts acted to its 
detriment 
EVIDENCE 
Claims, (See CLAIMS, Evidence to support) 
Parol 
Claim acquired by assignment pursuant to Military Personnel and 
Civilian Employees’ Claims Act, 31 U.S.C. 240, against carrier for loss 
of antique Imari and Kutani Japanese porcelains in transit of Air Force 
officer’s household goods properly was recovered by setoff against carrier 
who has denied liability because porcelains were not declared to have 
extraordinary value; loss was not listed at time of delivery; and ship- 
ment being only one in van it could not have been misdelivered. How- 
ever, although of high value, antique porcelains are not articles of extra- 
ordinary value and since valuation placed on shipment was intended to 
include porcelains, separate bill of lading listing was not required, clear 
delivery receipt may be rebutted by parol evidence; and carrier’s receipt ~ 
of more goods at origin than delivered establishes prima facie case of 
loss in transit 
EXPERTS AND CONSULTANTS 
Employment 
Authority 
In view of funds provided in its current appropriation for “special 
counsel fees,” Federal Communications Commission may procure serv- 
ices of a retired Govt. attorney in connection with investigation and 
proceedings he directed prior to retirement, and amount payable to him 
is not subject under 5 U.S.C. 8344(a) to set-off by amount of his retire- 
ment annuity since retiree’s expertise and thorough knowledge in matter 
will enable him to perform functions described in “Statement of Work” 
contained in proposed contract independently rather than under an 
employer-employee relationship 
Reemployed civil service annuitants 
Annuity deductions 
Applicability 
Contract to conduct study of labor management activity and proc- 
esses proposed to be entered into between a retired Federal employee 
and OEO under the authority granted the Director in sec. 602 of. Eco- 
nomic Opportunity Act of 1964 to obtain services of experts and con- 
sultants, either through direct employment or by contract, in accordance 
with 5 U.S.C. 3109, when construed on basis of whole arrangement 
existing between the parties and not only from the wording of the con- 
tract evidences the former employee will represent OEO in connection 
with labor-management grievances and arbitration proceedings that 
will require close working relationship with agency employees, relation- 
ship that is incompatable with an independent contractor relationship 
and should former employee accept employment under such arrange- 
ment his pay would have to be reduced in accordance with 5 U.S.C. 
8344(a) by the amount of his civil service annuity 
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FAMILY ALLOWANCES 
Separation 
Female members 

Entitlement to allowance 

On bases of Supreme Court ruling in Frontiero v. Richardson, decided 
May 14, 1973, to effect that differential treatment accorded male and 
female members of uniformed services with regard to dependents vio- 
lates Constitution, and P.L. 93-64, enacted July 9, 1973, which deleted 
from 37 U.S.C. 401 sentence causing differential treatment, regulations 
relating to two types of family separation allowances authorized in 37 
U.S.C. 427 should be changed to authorize family separation allowances 
to female members for civilian husbands under same conditions as 
authorized for civilian wives of male members, and for other dependents 
in same manner as provided for male members with other dependents. 
Since Frontiero case was original construction of constitutionality of 37 
U.S.C. 401 and 403, payments of family allowance may be made retro- 
actively by services concerned, subject to Oct. 9, 1940 barring act and 
submission of doubtful claims to GAO 


FEDERAL ADVISORY COMMITTEE ACT 
Pay guidelines 
Compensation limitation 

Determination of applicability of sec. 7(d) (1) (A) of Federal Advisory 
Committee Act to Executive Director of National Advisory Council on 
Vocational Education who is paid $36,000 per year plus yearly contri- 
bution of $6,888 towards retirement is not necessary, since authority 
of Council to hire without regard to civil service laws does not authorize 


Council to compensate him without regard to Classification Act. How- 
ever, matter should be submitted to CSC which has jurisdiction to make 
final determinations as to applicability of Classification Act, and upon 
determination of proper rate of pay, request for waiver of any erroneous 
payments, if over $500, may be submitted to GAO 


FEDERAL CREDIT UNIONS 
Presidential appointees 
Confirmation travel 

National Credit Union Board Presidential appointee whose appoint- 
ment is subject to Senate confirmation may not be reimbursed expenses 
incurred to travel to Washington to appear before Senate Banking 
Committee in connection with his confirmation unless Administrator of 
National Credit Union Admin. determines appointee performed official 
business such as conferences with officials of Administration that were of 
substantial benefit to Administration and Administrator approves 
travel performed by nominee 


FEDERAL HOUSING ADMINISTRATION 

Status 

Corporation 

Claim of Federal National Mortgage Assn. (FNMA) against Federal 
Housing Admin. (FHA) of Dept. of HUD for handling, as successor 
mortgagee, adjustments necessitated by conversion from insurance for 
housing for moderate income and displaced families under sec. 221(d) (3) 
of National Housing Act, as amended, to insurance for rental and co- 
operative housing for lower income families under sec. 223 of act may 
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FEDERAL HOUSING ADMINISTRATION—Continued 
Status—Continued 
Corporation—Continued 


not be considered by U.S. GAO for the FHA while not specifically 
chartered as corporation is defined in Government Corporation Control 
Act (31 U.S.C. 846) as “wholly owned Govt. corporation,’’ and as 
Govt. corporations are authorized to settle their own claims or to have 
their financial transactions treated as final, GAO is without authority to 
determine FNMA’s entitlement to handling charges claimed 


FEDERAL PROCUREMENT REGULATIONS 

Compliance 

Exceptions 

The Federal Property and Administrative Services Act of 1949 and 
FPR are inapplicable to Bureau of Sport Fisheries and Wildlife’s award 
of use permits for operation of ctirus groves located on wildlife refuge, 
because both 16 U.S.C. 715s(f) and 668dd(d) (2) authorize the Secietary 
of the Interior to permit use of refuges or disposal of products thereof 
upon conditions he determines are in best interests of United States___- 


FEDERAL WATER POLLUTION CONTROL ACT 

Grants-in-aid 

Applications 

The EPA’s regulations that provide for approval of grant applications 
combining both design and construction stages of water treatment project 
are inconsistent with sec. 203(a) of Federal Water Pollution Control 
Act, Pub. L. 92-500, 33 U.S.C. (1970 ed., Supp II) 1283(a), which 
prescribes that Govt. is obligated to pay its share of project costs only 
upon approval of plans, specifications and estimates at each succeeding 
stage. Therefore, in absence of approval of plans, specifications and 
estimates for construction stage of water treatment project, there is no 
grant ccmmitment by U.S. and no charge against a State’s allotment _-_-_ 

Limitations 

Language in sec. 202(a) of the Federal Water Pollution Cuntrol Act 
as amended by Pub. L. 92-500, 33 U.S.C. (1970 ed., Supp ID) 1251, that 
a grant for treatment works “shall be 75 per centum of the cost of construc- 
tion thereof’’ and in conference report that Federal grant shall be “75 
per centum of the cost of construction in every case’’ is mandatory and 
the EPA, despite assertions that the interests of the Federal Govt., of 
State in which project is to be placed, and grantee might best be served 
if Federal grant would be less than 75 percent of project cost, has no 
authority to make grants in lesser amounts 
Implementation 

Regulations inconsistent 

The Administrator of EPA having been informed that regulations 
promulgated pursuant to the Federal Water Pollution Control Act, 
Pub. L. 92-500, 33 U.S.C. (1970 ed., Supp. II) 1251, are inconsistent 
with statute and must be revised, is required by sec. 236 of Legislative 
Reorganization Act of 1970 to report to the appropriate congressional 
committees as to action taken with respect to the corrective recommenda- 
tions made by the GAO 
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FEES 
Jury. (See COURTS, Jurors, Fees) 
Membership 
Appropriation availability 
Although prohibition in 5 U.S.C. 5946 against use of appropriated 
funds to pay membership fees for individual employees in professional 
associations applies to employees of National Environmental Research 
Center of U.S. Environmental Protection Agency who join professional 
societies concerned with environment, notwithstanding such membership 
would be of primary benefit to agency rather than employee, there is no 
objection to use of funds for payment of membership fees in name of 
agency if expenditure is justified as necessary to carry out purposes of 
agency’s appropriation 
Services to public 
Refund 
Failure of Government to perform 
Since applications for discharge permits under Refuse Act Permit 
Program, which were filed with the Corps of Engineers or EPA, were 
not processed because the authority to issue permits was given to the 
States pursuant to sec. 402 of Federal Water Pollution Control Act, as 
amended by Federal Water Pollution Control Act Amendments of 
1972, 33 U.S.C. 1342, refund may be made by EPA of application fees 
charged, for although fees were properly received, deposit of fees into 
Treasury as miscellaneous receipts was erroneous. Therefore, amounts 
that are proper for refund should be transferred from receipt account to 
“suspense fund” for refund, and in future until properly for deposit 
into Treasury as miscellaneous receipts, fees should be deposited into 
Treasury as trust funds in accordance with 31 U.S.C. 725r. 
Witnesses 
Government employees 
Employees who were requested by U.S. Attorney to give testimony 
before Federal grand jury and in trial of criminal cases while suspended 
from their positions, were not placed in pay or duty status by reason of 
request even though testimony before grand jury was in regard to their 
official duties. Although employees are not entitled to salary for period 
of time they spent testifying, they may be paid and retain any witness 
fees that would be payable to non-Govt. employees appearing as wit- 
nesses in such proceedings 
FUOD 
Meals furnished 
Reimbursement. (See MEALS, Furnishing, General rule) 
FOREIGN CURRENCIES (See FUNDS, Foreign) 
FOREIGN DIFFERENTIALS AND OVERSEAS ALLOWANCES 
Foreign service personnel. (See FOREIGN SERVICE) 
Tropical differentials 
Basis for payment 
Exceptions in 35 CFR 253.135 to payment of tropical differential to 
more than one spouse if both are employed by Federal Govt.; to pay- 
ment of differential where job of spouse employed outside Federal Govt. 
reasonably is determinative of family’s location; and to payment of 
differential to employee whose spouse is member of U.S. military forces. 
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FOREIGN DIFFERENTIALS AND OVERSEAS ALLOWANCES—Continued page 
Tropical differentials—Continued 
Basis for payment—Continued 


are equally applicable to male and female employees and, therefore, 
prohibitions are not susceptible to allegation of sex discrimination that 
violates legislation and governing regulations made effective Jan. 10, 
1971, to eliminate sex discrimination in employment because of marital 
status. In case of claims submitted by Panama Canal Zone Govt. female 
employees, differential is payable only if positions occupied are deter- 
minative of family location, and future claims in view of varying factual 
circumstances should be judged individually 


FOREIGN GOVERNMENTS 

Employment of U.S. Government retirees 

Agency rule to determine status 

In determining existence of employer-employee relationship between 
retired member and foreign Govt. or instrumentality thereof, common 
law rules of agency will be applied in order to determine whether such 
instrumentality has right to control and direct employee in performance 
of his work and manner in which work is to be done 


FOREIGN SERVICE 

Medical treatment 

Health insurance coverage of employee 

Failure to file claim effect 

Regulatory authority of Secretary of State provided by sec. 941 of 
Foreign Service Act of 1946, 22 U.S.C. 1156, to pay medical costs of 
officers and employees and their dependents is sufficiently broad to enable 
Secretary to require Foreign Service members having private health 
insurance to file claims with carriers for benefits to reimburse expendi- 
tures made on their behalf by Govt. for medical care incident to illness 
or injury. Therefore, Foreign Service member who negligently failed to 
timely file for health insurance benefits and thus did not obtain private 
health insurance benefits to which entitled for illness or injury, and for 
which medical care was provided at expense of Govt., is indebted for 
amount which he would have received had he recouped insurance 
Travel expenses 

Hotel expenses 

United States 

Hotel expenses incurred in U.S. incident to move to post of assignment 
abroad cannot be reimbursed under the transfer allowance authority of 
5 U.S.C. 5924(2). While Congressional intent to extend transfer allow- 
ance to cover temporary lodging expenses incurred incident to employee’s 
establishing himself at post in the U.S. between foreign assignments is 
clear, we find no such intent with regard to temporary lodging expenses 
incurred in U.S. incident to assignments abroad 
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FRAUD 

False claims 

False signatures 

Checks 

Reclamation action for proceeds of original check endorsed by unau- 
thorized use of rubber-stamp imprint of payee’s name should be con- 
tinued against the cashing bank, a Georgia institution, since check issued 
to an out-of-State payee was negotiated on an endorsement made by 
an “unauthorized signature” within meaning of that term as prescribed 
by Uniform Commercial Code adopted by Georgia, and improper nego- 
tiation was due to no fault of payee who had been issued and cashed a 
substitute check and, therefore, passage of valid title to bank was pre- 
cluded. Fraudulent negotiation was made possible by bank’s failure to 
identify negotiator of check rather than by unauthorized endorsement. 
Use of rubber stamp—a rarity for individuals—and fact that check was 
drawn to out-of-State payee required greater degree of care to identify 
endorser than was exercised by endorsing bank 


FUNDS 

Appropriated. (See APPROPRIATIONS) 
Federal aid, graats, etc., to States. (See STATES, Federal aid, grants, etc.) 
Federal grants, etc., to other than States 

Applicability of Federal statutes 

Competitive bidding system 

Under invitation issued by Federal grantee required by HEW regu- 
lation to conform with competitive system in construction of classroom 
building, low bidder who executed certificate relating to part I of bid 
conditions that required listing of trades to be employed and coverage 
that would be extended by New Orleans affirmative action plan but 
failed to sign part II certificate that involved commitment to various 
goals and specific steps contained in bid conditions or submit alternative 
affirmative action plan nevertheless submitted a responsive bid since in 
signing part I certification bidder is committed to comply with terms 
and conditions of New Orleans Plan and to submit alternative plan for 
trades not signatory to New Orleans Plan, thus meeting material re- 
quirements of invitation 
Foreign 

Exchange rate 

Contract underpayments 
Dollar devaluation 

Additional cost due to devaluation of dollar to corporation in business 
of producing drafting and engineering instruments, measuring devices 
and precision tools to obtain supplies from abroad to meet contractual 
commitments to Govt. may not be reimbursed to corporation by in- 
creasing any bid price open for acceptance or any contract price since 
devaluation of dollar is attributable to Govt. acting in its sovereign 
capacity and Govt. is not liable for consequences of its acts as a sover- 
eign; no provision was made for price increase because cost of perform- 
ance might be increased; and under “firm-bid rule,’”’ bid generally is 
irrevocable during time provided in IFB for acceptance of a bid 
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FUNDS—Continued 
Foreign—Continued 
Exchange rate—Continued 
Contract underpayments—Continued 
Dollar devaluation—Continued 


Reporting claim to Congress under Meritorious Claims Act of 1928 
(31 U.S.C. 236) for additional cost to corporation to meet its contractual 
commitments to Govt. by reason of devaluation of dollar would not be 
justified because claim contains no elements of unusual legal liability or 
equity. Remedy afforded by act is limited to extraordinary circum- 
stances, and cases reported by GAO to Congress generally have involved 
equitable circumstances of unusual nature and which are unlikely to 
constitute recurring problem, since to report to Congress a particular 
case when similar equities exist or are likely to arise with respect to other 
claimants would constitute preferential treatment over others in similar 
circumstances 
Military Aid Program 

Charge to 

Excess defense items 
Domestic and foreign generated 

Provision in Foreign Assistance Act of 1973 which amends earlier 
statute which permitted specified amount of excess defense items 
(domestic and foreign generated) to be furnished to foreign countries 
without charge to MAP funds so as to, in effect, require domestic excess 
defense items to be charged to MAP funds, is applicable on and after 
July 1, 1973, even though amendment was enacted subsequent thereto 
since latter act provides authorizations of funds for current fiscal year, 
provision contains the words “‘during each fiscal year,” and such effective 
date appears consistent with legislative history of such provision and 
manner in which it had been applied in prior fiscal years 
Miscellaneous receipts. (See MISCELLANEOUS RECEIPTS) 

Suspense accounts 

Refund monies 

Since applications for discharge permits under Refuse Act Permit 
Program, which were filed with the Corps of Engineers or EPA, were 
not processed because the authority to issue permits was given to the 
States pursuant to sec. 402 of Federal Water Pollution Control Act, 
as amended by Federal Water Pollution Control Act Amendments of 
1972, 33 U.S.C. 1342, refund may be made by EPA of application fees 
charged, for although fees were properly received, deposit of fees into 
Treasury as miscellaneous receipts was erroneous. Therefore, amounts 
that are proper for refund should be transferred from receipt account 
to “suspense fund” for refund, and in future until properly for deposit 
into Treasury as miscellaneous receipts, fees should be deposited into 
Treasury as trust funds in accordance with 31 U.S.C. 725r 

GENERAL ACCOUNTING OFFICE 
Adversary hearings 

No authority 

Claimant’s request that a hearing be held for purpose of taking 
testimony from witnesses is denied because the GAO is not vested with 
authority to hold adversary hearings for the purpose of obtaining 
sworn testimony and therefore decisions of the Comptroller General 
must be made upon evidence in the official record presented 
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GENERAL ACCOUNTING OFFICE—Continued 
Contracts 
Contractor’s responsibility 
Contracting officer’s affirmative determination accepted 
Exceptions 
Allegation of noncompetitive practices because of communality of 
ownership and financial interests between two bidders is referred to 
DSA for consideration in accordance with ASPR 1-111 and ASPR 
1-600. GAO has discontinued practice of reviewing bid protests of 
contracting officer’s affirmative responsibility determination, except 
for actions by procuring officials which are tantamount to fraud, and 
GAO has no autuority to administratively debar or suspend other than 
for violations of Davis-Bacon Act, which is not relevant here 
Protest procedures. (See CONTRACTS, Protests) 
Decisions 
Advance 
Voucher accompaniment 
While no voucher as required by 31 U.S.C. 82d accompanied re- 
quest from certifying officer for decision concerning propriety of reim- 
bursing cost of providing food to protectors of life and Federal property 
in emergency situation, problem being a general one, requested decision 
is addressed to head of agency under broad authority of 31 U.S.C. 74, 
which directs U.S. GAO to provide decisions to heads of departments on 
any question involving propriety of making a payment 
Even though U.S. Environmental Protection Agency (EPA) certify- 
ing officer (C.O.) is not entitled to decision as to availability of appro- 
priated funds for payment of membership fees for employees in pro- 
fessional organizations because his request was not accompanied by 
voucher as required by 31 U.S.C. 82d, which limits the U.S. GAO to 
responding to question of law with respect to payment on specific voucher 
presented to C.O. for certification prior to payment, in view of fact ques- 
tion no doubt will recur, it is considered as having been submitted by head 
of EPA who is entitled to decision under sec. 8 of act of July 31, 1894, as 
amended (31 U.S.C. 74), under which GAO has authority tou provide 
decisions tu heads of executive departments or other establishments on 
any question involving payments which may be made by their agency _--- 
Jurisdiction 
Agency records disclosure 
Whether refusal of contracting agency to permit bidder to examine 
baris for estimated annual quantities of personal property to be prepared 
for shipment or storage violates Freedom of Information Act, 5 U.S.C. 
552(a)(3), and implementing regulations, is not for consideration by 
GAO since GAO has no authority to determine what information must 
be disclosed under act by other Govt. agencies 
Civil service matters 
Retirement eligibility 
National Guard technicians who are separated from civilian positions 
as result of loss of enlisted military status due to failure on part of 
National Guard to accept their reenlistment applications, although 
qualified, are considered to have been involuntarily separated and, 
therefore, entitled to severence pay provided under 5 U.S.C. 5595, 
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GENERAL ACCOUNTING OFFICE—Continued 
Jurisdiction—Continued 
Civil service matters—Continued 
Retirement eligibility—Continued 


except when it is reasonably established that failure to accept application 
for reenlistment is for cause based on charges of misconduct, delinquency, 
or inefficiency on part of enlisted member. Although GAO has no juris- 
diction to determine whether qualified technician who is separated from 
civilian position because application for reenlistment is not accepted is 
precluded from receiving civil service retirement benefits based on in- 
voluntary separation, it is suggested reference in legislative history of 
National Guard Technicians Act of 1968 to ‘‘involuntary retirement”’ 
should be narrowly construed 

Claims 

Corporations 

Claim of Federal National Mortgage Assn. (FNMA) against Federal 
Housing Admin. (FHA) of Dept. of HUD for handling, as successor 
mortgagee, adjustments necessitated by conversion from insurance for 
housing for moderate income and displaced families under sec. 221 (d) (3) 
of National Housing Act, as amended, to insurance for rental and 
cooperative housing for lower income families under sec. 223 of act may 
not be considered by U.S. GAO for the FHA while not specifically 
chartered as corporation is defined in Government Corporation Control 
Act (31 U.S.C. 846) as “wholly owned Govt. corporation,” and as Govt. 
corporations are authorized to settle their own claims or to have their 
financial transactions treated as final, GAO is without authority to 
determine FNMA’s entitlement to handling charges claimed 

Commercial activities of Government 

Although OMB Cir. A—76 expresses general policy preference for con- 
tracting with private, commercial enterprises, it also provides for use of 
Govt-furnished services when ‘‘service is available from another agency,” 
and allows Govt. operation of a commercial activity ‘“‘to maintain or 
strengthen mobilization readiness.” Therefore, provisions of circular are 
regarded as matters of executive policy which do not establish such legal 
rights and responsibilities that would come within decision functions 


Recommendations 

Implementation 

The Administrator of EPA having been informed that regulations 
promulgated pursuant to the Federal Water Pollution Control Act, 
Pub. L. 92-500, 33 U.S.C. (1970 ed., Supp II) 1251, are inconsistent 
with statute and must be revised, is required by sec. 236 of Legislative 
Reorganization Act of 1970 to report to the appropriate congressional 
committees as to action taken with respect to the corrective recommenda- 
tions made by the GAO 

When a GAO decision contains recommendation to agency for cor- 
rective action, copies of decision are transmitted to congressional com- 
mittees named in sec. 232 of Legislative Reorganization Act of 1970, 
31 U.S.C. 1172, and agency’s attention is directed to sec. 236 of act, 
31 U.S.C. 1176, which requires agency to submit written statements of 
action to be taken on recommendation to House and Senate Com- 


547 
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GENERAL ACCOUNTING OFFICE—Continued 
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mittees on Government Operations, not later than 60 days after date of 
decision, and to Committees on Appropriations in connection with first 
request for appropriations made by agency more than 60 days after 
date of decision 

Reporting to Congress 

Award for separate contract line items of fork lift trucks on basis of 
permitted alternate delivery schedule that offered delivery 90 days 
earlier than prescribed by invitation for bids and, therefore, was non- 
responsive to mandatory requirement that first production units be 
delivered no earlier than a minimum of 365 days after approval of first 
article test report—requirement intended to assure delivery of spares, 
repair parts, and publication concurrently with first production units— 
should be terminated, procurement resolicited with delivery provisions 
informing bidders as to permissible deviations and consequences of non- 
conformity in accordance with competitive bidding system, and appro- 
priate congressional committees informed, pursuant to sec. 236 of the 
Legislative Reorganization Act, of action taken on this recommendation. 
Furthermore, solicitation makes no provision that in event an alternate 
delivery schedule is unacceptable required schedule will govern. Modified 
by 53 Comp. Gen. 320 

Acceptance by contracting officer of self-certification submitted by 
successful bidder that it is a small business concern on basis that contrary 
determination by SBA district office was not final as it had been appealed 
to SBA Size Appeals Board was improper as district director’s decision 
remains in full force and effect unless reversed or modified by Board, and 
fact that ASPR 1—703(b) (3) (iv) permits suspension of full size determi- 
nation cycle when urgency of procurement so requires does not negate 
regional size determination made prior to award. Because contracting 
officer was not misled by self-certification but acted with full knowledge 
of facts in reliance on reading of applicable ASPR provisions, and be- 
cause of urgency of procurement, contract awarded should be terminated 
for convenience of Govt. and resolicited, and this recommendation re- 
quires actions prescribed by secs. 232 and 236 of Legislative Reorganiza- 
tion Act of 1970 


GENERAL SERVICES ADMINISTRATION 

General Supply Fund 

Aircraft services procurement 

Procurement by GSA of chartered aircraft or blocked space on regu- 
larly scheduled aircraft prior to reimbursement by using Govt. agencies 
may be financed from General Supply Fund establisned by sec. 109(a) 
of Federal Property and Administrative Services Act of 1949, as amended, 
40 U.S.C. 756(a), for purpose of “procuring * * * nonpersonal services.”’ 
Although nothing in applicable statute or its legislative history pre- 
cludes use of Fund to procure chartered aircraft and/or blocked space on 
aircraft, since proposed program will be a major departure from present 
practices it is reeommended that plan be initiated as an experimental 
one of limited scope and duration to test feasibility and desirability of 
program, and that plan be disclosed to interested committees of Congress 
before proceeding with an extensive program of chartering aircraft-_-_-_- 
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GRANTS 


To other than States. (See FUNDS, Federal grants, etc., to other than 
States) 


GRATUITIES 

Reenlistment bonus 

Critical military skills 

Training in.related skill in same occupational field 

Marine Corps member serving in critical skill at time of his reenlist- 
ment is entitled to variable reenlistment bonus under 37 U.S.C. 308(g) 
notwithstanding fact that he reenlisted for purpose of being trained and 
serving in new critical skill since such new skill was within the same 
occupational field as old skill and new skill would require use of old skill 
plus additional training and, thus, old skill would continue to be utilized 
and not lost to the Marine Curps 


GUAM 

Employees 

Customs and quarantine officers 

Overtime services for Federal Government 

Payment for overtime services provided by Guam customs and quaran- 
tine officers at Andersen AFB, Guam, on 24-hour, 7-days-a-week rotating 
basis to accommodate incoming foreign traffic, plus overhead surcharge, 
which is claimed by Territory of Guam, pursuant to P.L. 9-47 that 
imposes basic charge equivaleat to hourly wage rate of officer performing 
service, plus administrative surcharge of 25 percent, on “‘all air and sea 
carriers and other persons’’ may be paid, irrespective of laws and regu- 
lations enforced by officers as Federal agencies are subject as other 
carriers to charges imposed for overtime Federal customs inspections 
under 19 U.S.C. 267, to extent that their operations are subject to cus- 
toms inspections generally. However, determination should be made 
that surcharge is reasonable and does not constitute an unconstitutional 
tax upon U.S. Government 


HIGHWAYS 

Forest 

Closing of roads and trails 

Funds appropriated or made available to Forest Service for construc- 
tion and maintenance of forest roads and trails to carry out provisions 
of 23 U.S.C. 205 and 16 U.S.C. 501 may not be used to close such roads 
and trails or return them to natural state for pursuant to 31 U.S.C. 628 
appropriations are required to be applied solely to objects for which they 
are made unless otherwise provided by law, and according to definitions of 
“construction” and ‘‘maintenance”’ in 23 U.S.C. 101(a), legislative 
purpose of both 23 U.S.C. 205(a) and 16 U.S.C. 501 pertains to develop- 
ment and preservation of forest roads and trails and not to their liquida- 
tion. Hence, road funds may not be used to return abandoned road sites 
to their natural state 
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HUSBAND AND WIFE 

Divorce 

Travel and transportation matters 

Wife’s travel prior to husband's eligibility 

No objection is raised to proposed amendment to Vol. 1 of JTR which 
would permit return travel to U.S. of dependents of members of uni- 
formed services stationed overseas who traveled overseas as dependents 
but ceased to be dependents because of divorce or annulment of marriage 
prior to date member became eligible for their return travel. Such amend- 
ment is similar to that concurred in for Foreign Affairs Manual in 52 
Comp. Gen. 246 

While principles in 52 Comp. Gen. 246, wherein the Comptroller 
General had no objection to proposed amendment to Foreign Service 
Travel Regs. permitting Govt. payment of return travel of employee’s 
dependents, who traveled at Govt. expense to overseas posts of duty, al- 
though they were no longer dependents as of date employee was eligible 
for return travel because of divorce or annulment, would apply to de- 
pendents of all overseas employees, Vol. 2 of Joint Travel Regs. may not 
be amended to provide for such travel for former spouse since statutory 
regulations in the Federal Travel Regs. do not provide for such payment_ 
Dual rights where both in Military or Federal service 

Traveling expenses 

Fact that spouse of Army major who was transferred effective June 
12, 1972, from Palo Alto to Fort Sill is an Army nurse does not deprive 
major to entitlement for dependent travel allowance since par. M7000 
of JTR which prohibits reimbursement for travel of dependent who is 
member of uniformed services on active duty on effective date of spouse’s 
station change, and for travel of dependents receiving any other type of 
travel allowance from Govt. in their own right, is not for application as 
major’s wife traveled from Palo Alto to Fort Sill during period that she 
was in an excess leave status between graduating from Stanford Univ. 
on June 11, 1972, and reporting to Fort Sam Houston on July 12, 1972, to 
attend Army Nurse Officer Basic Course, period during which she was not 
entitled in her own right to basic pay and allowances prescribed by 37 
U.S.C. 204 for active duty 


INFORMERS 
Awards. (See AWARDS, Informers) 


INSURANCE 

Health 

Private 

Government employee’s failure to claim benefits 

Regulatory authority of Secretary of State provided by sec. 941 of 
Foreign Service Act of 1946, 22 U.S.C. 1156, to pay medical costs of 
officers and employees and their dependents is sufficiently broad to enable 
Secretary to require Foreign Service members having private health 
insurance to file claims with carriers for benefits to reimburse expenditures 
made on their behalf by Govt. for medical care incident to illness or in- 
jury. Therefore, Foreign Service member who negligently failed to timely 
file for health insurance benefits and thus did not obtain private health 
insurance benefits to which entitled for illness or injury, and for which 
medical care was provided at expense of Govt., is indebted for amount 
which he would have received had he recouped insurance 
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INTEREST 

Claims against United States 

Federal employees 

Sunday and holiday work performed on regular and recurring basis 
is not work within purview of compensatory provisions of 5 U.S.C. 
5543 and 5 CFR 550.114, and employee who from Aug. 1, 1955, through 
Jan. 10, 1970, maintained reservoir records, as well as other employees 
similarly situated, is entitled as provided by 5 CFR 550.114(c) to 
overtime compensation prescribed by 5 U.S.C. 5542 for period not barred 
by 31 U.S.C. 7la. Overtime is compensable on basis of actual time 
worked Sundays and minimum of 2 hours for holidays, payable without 
interest in absence of statute so providing, and at grade limitation pre- 
scribed by 5 U.S.C. 5542(a)(1). Employees who took compensatory 
time may be paid difference between value of that time and overtime; 
claims affected by 31 U.S.C. 71a should be forwarded to GAO for 
recording and return; overtime is payable when compensatory time 
is not requested 

Rule 

Claimant’s request that interest be paid on backpay found due for 
period of his separation is denied because payment of interest by Govt. 
on its unpaid accounts or claims is permitted only when interest is 
provided for in legal and proper contracts or where allowance of interest 
is specifically directed by statute 
Loans 


Rates of interest 
Participatory loans by public and private institutions 
Private lending institutions participating with SBA in making loans 


to assist public or private organizations operated for benefit of handi- 
capped or to assist handicapped individuals in establishing, acquiring, 
or operating small business concern pursuant to sec. 7(g) of Small 
Business Act are not restricted to 3 per centum per annum interest rate 
prescribed by sec. 7(g)(2) of act, for to apply language of sec. 7(g) (2) 
literally would defeat purpose of act. Therefore SBA may approve interest 
rate which is “legal and reasonable” on participation loans made by lend- 
ing institutions under sec. 7(g), even though SBA on its direct or partici- 
pation loans is restricted to prescribed 3 percent interest rate. However, 
at opportune time SBA should seek appropriate legislative revision of 
language in question 
INTERGOVERNMENTAL PERSONNEL ACT 

Assignment of Federal employees 

Per diem v. station allowances 

Under Intergovernmental Personnel Act of 1970 (5 U.S.C. 3371-3376), 
Federal employees temporarily assigned to State and local governments 
and institutions of higher education are not entitled to both per diem and 
change of station allowances for same assignment, even though 5 U.S.C. 
3375 permits payment of both benefits associated with permanent 
change of station and those normally associated with temporary duty 
status, since nothing in statute or its legislative history suggests both 
types of benefits may be paid incident to same assignment. Therefore, 
on basis of interpretation of similar provisions in Government Employees 
Training Act, agency should determine, taking cost to Govt. into 
consideration, whether to authorize permanent change of station allow- 
ances or per diem in lieu of subsistence under 5 U.S.C. Ch. 57, subch. I 
to employees on intergovernmental assignment 
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INTERGOVERNMENTAL PERSONNEL ACT—Continued 

Assignment of State employees 

‘‘Pay’’ reimbursement 

When State or local Govt. employee is detailed to executive agency 
of Federal Govt. under Intergovernmental Personnel Act, reimburse- 
ment under 5 U.S.C. 3374(c) for “pay’’ of employee may not include 
fringe benefits, such as retirement, life and health insurance, and costs 
for negotiating assignment agreement required under 5 CFR 334.105, 
and for preparing payroll records and assignment report prescribed 
under 5 CFR 334.106. The word “pay” as used in act has reference 
according to legislative history to salary of State or local detailee, and 
there is no basis for ascribing to term a different meaning than used in 
Federal personnel statutes, that is that term refers to wages, salary, 
overtime and holiday pay, periodic within-grade advancements and 
other pay granted directly to Federal employees. Overruled, in part, by 
54 Comp. Gen. — (B—-157936, Sept. 16, 1974) 

INTERIOR DEPARTMENT 

Bureau of Sport Fisheries and Wildlife 

Permit issuances 

Operation of citrus groves 

The Federal Property and Administrative Services Act of 1949 and 
FPR are inapplicable to Bureau of Sport Fisheries and Wildlife’s award 
of use permits for operation of citrus groves located on wildlife refuge, 
because both 16 U.S.C. 715s(f) and 668dd(d) (2) aufhorize the Secretary 
of the Interior to permit use of refuges or disposal of products thereof 


National Park Service 

Park police 

Medical treatment 

Section 4-124 of District of Columbia Code provides for appointment 
of police surgeons, and for treatment of non-service connected injuries 
and diseases suffered by D.C. policemen and firemen. While sec. 4-206 
of D.C. Code extends same benefits to U.S. Park Police, there is no 
authority for payment of physician services, other than by the appoint- 
ed police surgeons, for treatment of non-service connected injuries 
or diseases suffered by. U.S. Park Police officers since statute makes no 
provision for other physician services... ....--.-----<-------4-ee5- 

INTERNAL REVENUE SERVICE 

Employees 

Judgments against 

Liability of Government 

Judgments and costs (or compromise settlements) assessed against 
individual Internal Revenue Service employees determined to have 
been acting within the scope of their employment are payable from the 
indefinite appropriation established by 31 U.S.C. 724a if not over 
$100,000 in each case, but funds must be appropriated specifically for 
that purpose if the amount exceeds $100,000, and in either case, judg- 
ment must be regarded as obligation of the United States 
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INTERNATIONAL ORGANIZATIONS 
UNICEF 
Appropriations. (See APPROPRIATIONS, United Nations Children’s 
Fund UNICEF) 
JOINT VENTURES 
Qualifications 
Bid evaluation factor 
Where low bidder entered into joint venture agreement to obtain 
necessary resources to perform a janitorial service contract prior to denial 
by SBA of request for certificate of competency (COC), request which 
upon resubmission to SBA was not accepted because SBA questioned 
impact of joint venture on bidder’s responsiveness and stated it would 
not accept referral unless new information was developed relative to 
bidder’s financial condition, and additionally that if joint venture was 
allowed bidder if still considered responsive could possibly perform, 
contracting officer should not have ignored joint venture agreement, and 
agreement should be reassessed and if bidder is found to be responsible, 
contract awarded incumbent contractor should be terminated for con- 
venience of Govt. and award made to low bidder 
LABOR DEPARTMENT 
Unemployment compensation. (See UNEMPLOYMENT. Compensation) 
LEASES 
Termination 
Notice 
90-day requirement 
Initial term of lease for operation of concession lapsed midway through 
agency’s 90-day termination notice required by lease, which also gives 
agency right to extend on year-to-year basis. Although lapse caused 
controversy concerning notice’s legal effect, agency termination is valid 
since notice provision is intended to give parties time to prepare for 
transition necessitated by termination and lessee’s continued operation 
of concession for duration of notice period despite lapse caused agency’s 
action to have the practical effect of providing necessary transition 


LEAVES OF ABSENCE 

Administrative leave 

Administrative determination 

Retroactive grant of 8 hours administrative leave to employee by 
local Commander of Air Force Base for time he spent in cleaning and 
arranging for repair of damages to his home, that resulted from ammuni- 
tion train explosion, was proper exercise of administrative authority 
since the CSC has not issued general regulations covering grant of 
administrative leave and, therefore, each agency, under general guidance 
of decisions of the Comptroller General, which are discussed in applicable 
FPM Supplement, has responsibility for determining situations in which 
excusing employees from work without charge to leave is appropriate _ _ -- 

Authc "ity 

Employee who was injured and unable to perform regular duties but 
who could perform other limited duties submitted grievance alleging that 
agency did not comply with labor-management agreement in that it did 
not “‘make every effort” to find a limited duty position for him. Recom- 
mendation of arbitrator who upheld grievance that employee be granted 
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LEAVES OF ABSENCE—Continued 
Administrative leave—Continued 
Authority—Continued 


30 days administrative leave may not bé implemented by agency since 
there is no legal authority to grant administrative leave in the circum- 
stances 
Annual 

Leave adjustment 

Recredit to leave account 

Two Navy employees remained at temporary duty station on Sunday, 
after completing assignment on Saturday, in order to perform return 
travel during regular workweek. Each was charged 8 hours leave and 
denied per diem in connection with the deferred travel. Navy may 
comply with arbitration award directing restoration of leave and pay- 
ment of per diem since per diem costs for less than 2 days are considered 
reasonable for compliance with travel policy expressed at 5 U.S.C. 
6101(b) (2) and Navy is, thus, not precluded under E.O. 11491, sec. 12, 
by applicable law or regulations, from accepting such award 

Maximum limitation 

Employees outside United States 
Canal Zone 

Although employee, who entered service in Canal Zone, was given 
transportation agreement on basis of his travel to the Zone as dependént 
of employee with transportation agreement, he is not entitled to accumu- 
late 45 days annual leave and home leave since he did not meet require- 
ment of 5 U.S.C. 6304(b) that he be recruited from U.S. or territory or 


possession of U.S. outside the Zone. Further, home leave under 5 U.S.C. 
6305(a) may not be granted since the employee is not entitled to ac- 
cumulate 45 days annual leave 

Annual and Sick Leave Act 


Coverage 
Presidential appointees 

U.S. attorneys who are compensated at Executive Schedule rates are 
excluded from coverage of Annual and Sick Leave Act since 5 U.S.C. 
6301 (2) (x) exempts from coverage all officers appointed by President whose 
basic rates of pay exceed highest General Schedule (GS) level and al- 
though 5 U.S.C. 6301(2)(x) ‘refers to individual whose rate of pay 
“exceeds” highest GS level, intent of act can be effected only if those 
whose salaries are intended to exceed highest GS level by virtue of 
assignment to Executive Schedule are exempted even though GS-18 and 
Execeutive Level V officials may at times receive equal pay. Furthermore, 
while discretionary exemption authority in 5 U.S.C. 6301(2) (xi). pro- 
hibits President from excluding any U.S. attorney from coverage under 
the leave act, clause does not operate to nullify statutory exclusion 
required ly.b 4£5,S.0C,6301 (2) (x)... Se be a) Seemein—ad e+ eee -oar 
Compensatory time 

Overtime adjustment 

Sunday and holiday work performed on regular and recurring, basis is 
not work. within purview of compensatory provisions of 5 U.S.C. 5543 
and 5 CFR 550.114, and employee. who from Aug. 1, 1955, through 


564-361 O - 75 - 23 
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LEAVES OF ABSENCE—Continued 
Compensatory time—Continued 
Overtime adjustment—Continued 


Jan. 10, 1970, maintained, reservoir records, as well as other employees 
similarly situated, is entitled as provided. by 5 CFR 550.114(c) to over- 
time compensation prescribed by 5 U.S.C. 5542 for period not barred by 
31 U.S.C. 71a. Overtime is compensable on basis of actual time worked 
Sundays and minimum of 2 hours for holidays, payable without interest 
in absence of statute so providing, and at grade limitation prescribed by 
5 U.S.C. 5542(a)(1). Employees who took compensatory time may be 
paid difference between value of that time and overtime; claims affected 
by 31,U.S.C. 71a should be forwarded to GAO for recording and return; 
overtime is payable when compensatory time is not requested 
Lump-sum payments 

Limitations 

Removal 

Government employee, why, at.time of retirement (Dec. 31, 1973) was 
paid a lump sum for 240 hours of accrued and unused annual leave, is 
entitled to be paid for additional 148 hours of annual leave because 
Pub. L. 93-181 which amends 5 U.S.C..5551(a) removes limitation on 
amount of accumulated annual leave that can be carried over for pay- 
ment purposes 
Sunday work 

Effect on premium and night differential pay 

Employee on 8 hour regular shift of duty, which included 2 a.m. on 
last Sunday in Apr. when standard time was advanced 1 hour to day- 
light saving time (15 U.S.C. 260a(a)), who was placed on annual leave 
for 1 hour so 1 hour of pay would not be lost may not be paid Sunday 
premium pay for 1 hour of annual leave since 5 U.S.C. 5546 does not 
authorize premium pay for leave status duiing any. part of. regularly 
scheduled tour of duty on Sunday. However, night differential pre- 
scribed by 5 U.S.C. 5545(a) is payable for paid leave period that is less 
than 8 hours, including both night and day hours, and it is sufficient to 
only note on time and attendance report fact leave was attributable to 
time change. Thus an employee who works 12 midnight to 8 a.m. shift 
on Sunday when time is advanced will be placed on annual leave for 
1 hour and receive night differential for 6 hours including hour of annual 


LEGISLATION 

Effective date 

Provision in Foreign Assistance Act of 1973 which amends earlier 
statute which permitted specified amount of excess defense items 
(domestic and foreign generated) to be furnished to foreign countries 
without charge to MAP funds so as to, in effect, require domestic excess 
defense items to be charged to MAP funds, is applicable on and after 
July 1, 1973, even though amendment was enacted subsequent thereto 
since letter act provides authorizations of funds for current fiscal year, 
provision contains the words “during each fiscal year,’’ and such effective 
date appears consistent with legislative history of such provision and 
manner in which it had been applied in prior fiscal years 
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LICENSES 

Bidder qualifications. (See BIDDERS, Qualifications) 
State and municipalities 

Government contractors 

License requirement in a Govt. solicitation is matter of bidder respon- 
sibility since bidder has duty to ascertain its legal. authority to perform 
Govt. contract within a State, and requirement not relating to bid eval- 
uation need not be submitted before bid opening. Therefore, low bidder 
who did not submit licensing and registration information with its bid 
to furnish taxi and pick-up services is considered to be responsive bidder. 
A State may enforce its license requirements provided State law is not 
opposed to or in conflict with Federal policies or laws, or does not 
interfere with execution of Federal powers. Also, equipment information 
intended to determine bidder capacity and ability to perform service 
contract is matter of bidder responsibility, not bid responsiveness, as is 
fact that bidder was in the ambulance business and not taxi business at 
time bids were opened 

Requirement in several invitations for bids that bidder have license 
to conduct guard service business in State of N.Y. or that contractor be 
licensed as qualified guard service company in Va., County of Fairfax, 
and Md., Montgomery Cvuunty, is not restrictive of competition but 
proper exercise of procurement responsibility for when contracting 
officer is aware of local licensing requirements, he may take reasonable 
step of incorporating them into solicitation to assure that bidder is 
legally able to perform contract by requiring bidder to comply with 
specific known State or local license requirements in» order’ to establish 
bidder responsibility. While it may be possible for unlicensed company 
to provide adequate guard service, it is not-unreasonable for contracting 
officer to believe that appropriate performance of guard service could be 
obtained only from licensed agencies 

LOANS 

Government insured 

Limitations 

Construction of statutory language 

While language contained in Agriculture-Environmental and Con- 
sumer Protection Appropriation Act, 1974, that “loans may be insured, or 
made to be scld and insured * * * as follows: * * * operating loans, 
$350,000,000 * * *” would, standing alone, normally be construed as 
binding upon the Agriculture Dept. and establishing 9 limit upon 
amount of loans, legislative history indicates that amount specified was 
not intended to be a limitation 
Participatory loans 

Small Business Administration and private lending institutions 

Interest rates 

Private lending institutions participating with SBA in making loans 
to assist public or private organizations operated for benefit of handi- 
capped or to assist handicapped individuals in’ establishing, acquiring, 
or operating small business concern pursuant to’sec. 7(g) of Small 
Business Act are not restricted to 3 per centum per annum interest rate 
prescribed by sec. 7(g)(2) of act, for to apply language of sec. 7(g) (2) 
literally would defeat purpose of act. Therefore SBA may approve 
interest rate which is “legal and reasonable” on participation loans 
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LOANS—Continued Page 
Participatory loans—Continued 
Small Business Administration and private lending institutions—Continued 
Interest rates—Continued 


made by lending institutions under sec. 7(g), even through SBA on its 
direct or participation loans is restricted to prescribed 3 percent interest 
rate. However, at opportune time SBA should seek appropriate legis- 
lative revision of language in question 


MEALS 

Furnishing 

General rule 

Cost of providing food to Federal Protective Services officers of GSA 
who were kept in readiness pursuant to 40 U.S.C. 318 in connection 
with unauthorized occupation of Bureau of Indian Affairs building is 
reimbursable on basis of emergency situation which involved danger to 
human life and destruction of Federal property, notwithstanding that 
expenditure is not ‘‘necessary expense” within meaning of Independent 
Agencies Appropriation Act of 1973; that 31 U.S.C. 665 precludes one 
from becoming voluntary creditor of U-.S.; and general rule that in 
absence of authorizing legislation cost of meals furnished to Govt. 
employees may not be paid with appropriated funds. However, payment 
of such expenses in future similar cases will depend on circumstances in 
a a a a ie a a es ee 


MEDICAL TREATMENT 

Officers and employees 

Overseas employees 

Medica) service under Foreign Service Act 

Medical services Dept. of State is authorized under Foreign Service 
Act of 1946, as amended, to furnish other agency overseas employees 
and their dependents may not be extended to overseas employees of 
Internal Revenue Service (IRS) in absence of specific legislation author- 
izing service for IRS employees and in view of unavailability of IRS 
“necessary expenses’ appropriation for expenses of this nature. Only 
exceptions to general rule that medical care and treatment are personal 
to employee unless provided by contract. of employment, statute, or 
valid regulation are where illness is direct result of Govt. employment 
or where limited medical services are for principal benefit of Govt., 
that is, diagnostic and precautionary services such as examinations and 
innoculations made necessary by particular conditions or reyuirements 
of employment 
Private 

Park police 

Non-service connected injuries or diseases 

Section 4-124 ot District of Columbia Code provides for appointment 
of police surgeons, and for treatment of non-service connected. injuries 
and diseases suffered by D.C. policemen and firemen. While sec. 4-206 
of D.C. Code extends same benefits to U.S. Park Police, there is no 
authority for payment of physician services, other than by the appoint- 
ed police surgeons, for treatment of non-service connected injuries or 
diseases suffered by U.S. Park Police officers since statute makes no 
provision for other physician services 
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MEDICAL TREATMENT—Continued 

Public 

Health insurance Coverage Of employee 

Failure to file claim effect 

Regulatory authority of Secretary of State provided by sec. 941 of 
Foreign Service Act of 1946, 22 U.S.C. 1156, to pay medical costs of 
officers and employees and their dependents is sufficiently broad to enable 
Secretary to require Foreign Service members having private health 
insurance to file claims with carriers for benefits to reimburse expendi- 
tures made on their behalf by Govt. for medical care incident to illness 
or injury. Therefore, Foreign Service member who negligently failed to 
timely file for health insurance benefits and thus did not obtain private 
health insurance benefits to which entitled for illness or injury, and for 
which medical care was provided at expense of Govt., is indebted for 
amount which he would have received had he recouped insurance 
What constitutes 

Air-conditioning of private homes 

Veterans Admin. funds appropriated for medical care of eligible 
veterans may be used to install central air-conditioning in home of 
disabled veteran who suffers body temperature impairment as there is no 
satisfactory alternative to treat him in noninstitutional setting, and 
installation of central air-conditioning—necessary for effective and 
economical treatment—is reasonably related to and essential to carry out 
purpose of appropriation to medically rehabilitate veteran in non- 
hospital setting to obviate need for hospital admission. Furthermore, 
general rule that appropriated funds may not be used for permanent 
improvements of private property in absence of specific legislative 


authority is not for application since improvement is for benefit of 
veteran aiid not’ U.S82% 220 O22 eee Se ADE ORE ANTS 193 OG MEET 


MEETINGS 
Conferences 
Protest of bidders, etc. (See CONTRACTS, Protests, Procedures, 
Interim Bid Protest Procedures and Standards, Conferences) 


MILEAGE 
Military personnel 
Release from active duty 
Last duty station outside United States 
Normal v. approved separation point 
Navy member who incident to his separation reported to Hickam 
AFB, Honolulu, Hawaii, and is authorized, at his request, to travel to 
Brooklyn, N.Y. Naval Station, located near his home of record, Niagara 
Falls, N. Y., for separation in lieu of Treasure Island, and who used com- 
mercial air although directed to travel by Govt. aircraft, if available, is 
considered to have’ terminated his overseas travel at Travis AFB, 
debarkation point for Treasure Island, and to be entitled to mileage 
allowance pursuant to M4157(1)(c) and M4150-1, JTR, for distance 
between Travis AFB and Treasure Island and then to his home of record, 
but not to reimbursement for his overseas travel since he was directed to 
use Govt. transportation, which was available at time he traveled 
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MILEAGE—Continued 
Military personnel—Continued 
Travel by privately owned automobile 
Ferry transportation constitutes transoceanic ‘travel 
Since there is no highway system in Goose Bay area, Canada, ovel 
which member could drive his automobile to new U.S. duty station 
without using long distance ferries—Goose AFB to Lewisporte, New- 
foundland, overland to. Port-aux-Basques, then by ferry to Sydney, 
Nova Seotia—pars. M4159-3 and’ M7003-3c of JTR, pursuant. to 37 
U.S.C. 404 and 406, may be changed to treat long distance ferry trans- 
portation, as transoceanic travel, thus necessitating amending distance 
tables used in computing mileage between AFB and bases on island por- 
tion of Newfoundland and, continental U.S. duty stations to eliminate 
mileage over ferry routes. Furthermore, under 10 U.S.C. 2634(a), 
Canadian Pacific Railroad ferries may be used in absence of availability 
of American vessels, and if member must arrange for vehicle transporta- 
tion, travel orders should authorize arrangement and his reimbursement 
voucher attest to nonavailability of U.S.-registered vessels__-_____--- 
Travel by privately owned automobile 
Accidents 
Court prooeedings attendance 
A part-time, Schedule A, employee of U.S. Dept. of Commerce em- 
ployed as Field Supervisor on WAE basis who, involved in automobile 
accident while operating privately owned vehicle on official business, 
was charged with failure to. obey stop sign and given summons to appear 
in court is entitled to payment, for her time and mileage expenses from 
her home in Camden, N.J., to New Castle, Del., and return, incident to 
court appearances since Federal Govt. under ‘‘ Federal Tort Claims Act’’ 
is party potentially liable for damages sustained by defendent due to 
negligent operation of motor vehicle by employee within scope of her 
employment and, consequently, appearance of employee at judicial pro- 
ceeding to which she was summoned may be regarded as performance of 
official duty within meaning of 5 U.S.C. 6322(b) (2) 
More than one employee traveling 
Permanent duty travel 
Although agency cannot require two or more employees to travel 
together in private automobile of one of the employees on permanent 
duty travel, if employees find it convenient to do so and proper adminis- 
trative determination is made that arrangement is advantageous to 
Govt., pursuant to sec. 2.3¢(2) of OMB Cir. A-56, higher mileage rate 
may be authorized up to 12.cents per mile on same basis rate scale is 
graduated in sec. 2.3b of Cir. when authorized members of employee’s 
family accompany him. Therefore, employee on house-hunting trip inci- 
dent to permanent change of station who transports another employee 
to same location for same purpose, even though separate travel was 
authorized and administrative regulation is silent concerning joint travel, 
may be paid at rate of 8 cents per mile, rate specified in sec. 2.3b for 
employee traveling with one member of his immediate family 
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MILITARY PERSONNEL 
Acceptance of foreign presents, emoluments, etc. 
Foreign Government employment 
Retired officer 
Retired pay adjustment 
Retired Regular AF officer who is regarded as holding an “‘office of 
profit and trust’? under Federal Govt. as those terms are used in Art. I, 
sec. 9, cl. 8 of U.S. Constitution which prohibits persons holding such 
offices from accepting emoluments from foreign states in absence of con- 
gressional consent, and who claims to be employed by American-based 
firm and receives civilian salary from that firm, where record shows that 
such firm is merely a conduit whereby he is detailed by that firm to work 
for instrumentality of foreign Govt. by virtue of contract between 
American-based firm and such instrumentality to supply professional 
personnel, acceptance by retired member of salary for such employment 
comes within Constitution prohibition, and, while lacking penalty, such 
provision will be given effect by withholding from member’s retired pay 
amount equal to foreign salary received in violation of Constitution - - -- 
Allowances 
Family. (See FAMILY ALLOWANCES) 
Quarters. (See QUARTERS ALLOWANCE) 
Station. (See STATION ALLOWANCES) 
Annuity elections for dependents. (See PAY, Retired, Annuity elections 
for dependents) 
Cadets, midshipmen, etc. 
Candidates for academy admission 
Rejected 
Candidate for admission to U.S. Air Force Academy who had in 
Jan. 1973, medically qualified for pilot training but when he reported 
to academy in July was not admitted because he was found medically — 
disqualified for condition that had existed from birth but which had been 
overlooked during initial physical examination may be reimbursed cost 
of traveling from home to academy and return, even though par. M5000-1 
of JTR prescribes reimbursement of travel expenses only to those persons 
accepted by military academies, since candidate’s rejection was’ due 
to no fault on his part and, therefore, he should be granted reimburse- 
ment under par. M5050-2, JTR, on basis Govt. owes him same Con- 
sideration that is extended to rejected applicants for enlistment in 
Regular services or Reserve components 
Contracting with Government 
Retired members. (See MILITARY PERSONNEL, Retired, Contracting 
with Government) 
Cost-of-living allowances. (See STATION ALLOWANCES, Military 
personnel, Excess living costs outside United States, etc.) 
Dependents 
Annuity elections for dependents. (See PAY, Retired, Annuity elec- 
tions for dependents) 
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MILITARY PERSONNEL—Continued 
Dependents—Continued 
Transportation. (See TRANSPORTATION, Dependents, Military 
personnel) 
Who is a dependent 
Fact that spouse of Army major who was transferred effective June 12, 
1972, from Palo Alto to Fort Sill is an Army nurse does not deprive 
major to entitlement. for dependent travel allowance since par. M7000 of 
JTR which prohibits reimbursement for travel of dependent who is 
member of uniformed services on active duty on effective date of spouse’s 
station change, and for travel of dependents receiving any other type of 
travel allowance from Govt. in their own right, is not for application as 
major’s wife traveled from Palo Alto to Fort Sill during period that she 
was in an excess leave status between graduating from Stanford Univ. 
on June 11, 1972, and reporting to Fort Sam Houston on July 12, 1972, 
to attend Army Nurse Officer Basic Course, period during which she 
was not entitled in her own right to basic pay and allowances prescribed 
by 37 U.S.C. 204 for active duty 
Discrimination 
Between the sexes 
Removal 
Distinction between dependents of:male and female members of uni- 
formed services having been, removed by Supreme Court. of U.S. in 
Frontiero v. Richardson, decided May 14, 1973, and by enactment of 
P.L. 93-64, effective July 1, 1973, language in par. M1150-9 of JTR 
reading ‘‘A person is not a dependent of a female member unless he is, in 
fact, dependent on her for over one-half of his support,’’ may be deleted 
and made effective as of date of decision, May 14, 1973. Also recom- 
mended is amendment of par. M7151-2 by deleting reference to lawful 
“wife’”’ and substituting the word ‘‘spouse,’”’ but since use of the term 
“dependent”’ in pars. M7151-2 and M7107 of JTR is not discriminatory 
in light of Frontiero decision, no change in language of paragraphs is 
required 
Education. (See EDUCATION) 
Enlistments 
Bonus. (See GRATUITIES, Enlistment bonus) 
Family separation allowances. (See FAMILY ALLOWANCES, Separation) 
Felony convictions 
Committee appointed to control member’s estate 
Status of pay 
Retainer pay due member transferred to Fleet Reserve who was 
convicted of felony and sentenced to more than 1 year’s confinement in 
correctional institution and who under statutes of State of Va. has 
committee appointed over his estate, both real and personal, is con- 
sidered to be out of control of member who no longer may dispose of his 
estate, a situation comparable to one mentally. incompetent, and, 
therefore, retainer pay may be paid over to court-appointed committee 
upon court certification that committee has not been removed 
Gratuities. (See GRATUITIES) 
Household effects 
Transportation. (See TRANSPORTATION, Household effects, Military 
personnel) 
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MILITARY PERSONNEL—Continued 

Junior Reserve Officer’s Training Corps. (See MILITARY PERSONNEL, 

Reserve Officers’ Training Corps) 
Mileage. (See MILEAGE, Military personnel) 
Overpayments 

Adjustment to reflect Consumer Price Index 

In computing retired or; retainer, pay, floor provided by 10 U.S.C. 
140la(e) must be limited to rate of: pay in effect on day. immediately 
before effective date of rate of monthly. basic pay.on which. a member’s 
retired or retainer pay would otherwise.be based, plus appropriate 
Consumer Price Index increases from that date forward. Any inference 
in 51 Comp. Gen. 384 to contrary should be disregarded; inconsistent 
payments should be corrected immediately ; and past overpayments need 
not be collected since they presumably were accepted in good faith by 
members and would be proper for waiver under 10 U.S.C. 2774~-_---.. 

Annuity payments 

Collection: of. overpayments that resulted when annuity payments 
under Retired Serviceman’s Family. Protection Plan were continued 
to be made to legal guardian. of adopted, unmarried minor child of de- 
ceased officer after child attained age 18, may be waived pursuant 
to 10 U.S.C. 1442 since ‘‘ undue hardship test’’—or other good reasons— 
stated in 35 Comp. Gen. 401 as basis for waiver of overpayments under 
Plan is satisfied where legal guardian used monies erroneously paid; 
plus her own and estate funds to continue beneficiary’s education, 
as well as providing good home for her, and where it would be against 
equity and good conscience to attempt’to recover erroneous payments 
from legal guardian who financially depends on social security payments 
for support 

Misinterpretation of the law 

Payment under 37. U.S.C. 307 of superior performance. proficiency 
pay by AF at $30 per month and by Army at. $50 per month to senior 
noncommissioned. officers entitled.to special pay rate provided in,-37 
U.S.C.. 203(a) for such officers in Army, Navy, AF and: Marine Corps, 
should be discontinued since P.L. 90-207, effective Oct. 1, 1967, amended 
sec. 203(a) to provide new special pay rate, regardless of years of service, 
in lieu of basic pay at rate of E-9, with appropriate years of service, 
plus proficiency pay at rate of $150 per month, thus eliminating any 
award of proficiency pay. Improper payments of. superior performance 
proficiency pay having been based on misinterpretation of law, and 
having been accepted in good faith, need not be collected and may be 
waived under provisions of 10 U.S.C. 2772 (P.L. 92-453) 
Pay. (See PAY) 

Retired. (See PAY, Retired) 
Per diem. (See SUBSISTENCE, Per diem, Military personnel) 
Quarters allowance. (See QUARTERS ALLOWANCE) 
Record correction 

Discharge change as entitlement to pay, etc. 

Educational assistance allowances adjustment 

Amount equal to educational assistance allowances. paid to staff 
sergeant at rate prescribed for veterans while attending school from 
July 6, 1970, to Dec. 8, 1970, which was withheld from payment due him 
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MILITARY PERSONNEL—Continued 
Record correction—Continued 
Discharge change as entitlement to pay, etc.—Continued 
Educational assistance allowances adjustment—Continued 


as result of correction of his military records to show he was not dis- 
charged on Sept. 8, 1969, but that he continued on ‘active duty until . 
Dec. 8, 1970, at’ which time he was’ honorably ‘discharged, may not be 
reimbursed to tember as amount withheld represents educational as- 
sistance allowances paid at rate prescribed in 38 U.S.C. 1682(a) (1) only 
for veterans discharged from military service, and sergeant’s records 
having béen corrected to show him on active duty for period of school 
attendance, entitlement is limited to the lesser educational assistance 
allowance rate provided by 37 U.S.C. 1682for servicemen on active duty - 

Release of Government from additional claims 

Plaintiff in Reale v. United States, Ct. Cl. No. 334-65, July 16, 1969, 
who has accepted payment pursuant to court’s judgment and record 
correction, is not entitled to additional amount for uniform allowance 
since he was not-required to wear uniform (37 U.S.C. 417(¢)). Also, under 
28 U.S.C. 2517(b) and 2519 payment of judgment is full discharge to 
U.S. and further claim is barred, and under 10 U.S.C. 1552(e) acceptance 
of settlement pursuant to record correction ‘‘fully satisfies the claim 
concerned” 
Reenlistment bonus. (See GRATUITIES, Reenlistment bonus) 
Reserve Officers’ Training Corps 

Programs at educational institutions 

Marine Corps Junior Officers’ Training Corps ? 

Establishment under 10 U.S.C. 2031 of Marine Corps Junior Reserve 
Officers’ Training Corps unit at Indian High School funded by Federal 
Govt. is not precluded since establishment of corps in “public and 
private secondary educational institutions” is not restricted to non- 
governmental institutions, and retired members of uniformed services 
employed as administrators and instructors are required to be paid 
under 10 U.S.C. 2031(d)(1), which provides for retention of retired 
or retainer pay by member and payment by school to member of addi- 
tional amount of not more than difference between such pay and active 
duty pay and allowances, half of which is reimbursable by appropriate 
service. However, GS appointments’ of officer and Fleet Reservist, with 
CSC approval, need not be revoked, and any resultant dual compensa- 
tion payments may be waived, but future payments to members are 
compensable under sec. 2031(d)(1), and incident to GS appointments, 
school may not be reimbursed for additional amounts paid members 

Recruiting duties 

Reimbursement entitlement 

Cadet in ROTC at University of Detroit who under invitational 
orders performed recruiting duties at two Detroit high schools—matter 
of 2 hours and 3 hours duty on separate days—and returned each time to 
University is not entitled to per diem allowance, having used Govt. 
transportation and not having incurred any additional subsistence 
expenses. ROTC cadets have no military status nor are they Govt. 
employees, and unless utilized as consultants or experts, they are con- 
sidered persons serving without pay and such person under 5 U.S.C. 5703 
(c) may be allowed transportation expenses and per diem only while en 
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route and at his place of service or employment away from home or 
regular place of business. However, since cadet at University of Detroit 
incurred no additional subsistence expenses incident to recruiting duties 
he is not considered to have been in travel status within meaning of 5 
U.S.C. S7OR@) ou ori seu Gt aibevuila todi0_al siaaareed JS gi os 

Travel allowance. (See TRAVEL ALLOWANCE, Military personnel, 

Reserve Officers’ Training Corps) 

Reservists 

Training duty 

Per diem 

Reservists ordered to active duty training at permanent duty stations 
away from their homes or places from which ordered to active duty for 
periods of either less or more than 20 weeks who subsequently are re- 
quired to perform temporary duty assignments away from permanent 
stations in areas where their homes or places from which they are ordered 
to active duty are located, are entitled to per diem under applicable pro- 
visions of Part E, Ch. 4 of Joint Travel Regs. since members having 
departed their permanent duty stations are in travel status, and fact 
that additional expenses are not incurred at temporary duty location 
does not preclude payment of per diem, as “per diem” is commutation of 
expenses and is payable without regard to whether expenses it is de- 
signed to reimburse are actually incurred 
Retired 


Annuity elections for dependents. (See PAY, Retired, Annuity elections 
for dependents) 

Contracting with Government 
Sales activities 


Retired pay withholding 

A retired regular AF officer engaged in sale of electrical equipment 
whose business activities included making calls on Dept. of Defense 
(DOD) agencies, as well as installation of National Oceanic and Atmos- 
pheric Admin., for purpose of rendering technical assistance, updating 
catalogue materials, providing information on companies he represented 
and their products, determining future markets, and contacting Govt. 
purchasing agents, is considered as actively participating in procurement 
process for purpose of obtaining business for his employer and such 
participation constitutes sales activities in violation of 37 U.S.C. 801(c) 
and DOD Directive 5500.7, Aug. 8, 1967, notwithstanding member’s 
contention that majority of calls were made in response to inquiries for 
technical information and, therefore, payment of retired pay to member 
during period of participation in procurement process is precluded 
Retirement 

Involuntary v. voluntary 

Court’s interpretation in Edward P. Chester, Jr., et al. v. United States, 
199 Ct. Cl. 687, that words ‘‘shall if not earlier retired be retired on 
June 30,” which are contained in mandatory retirement provision, 14 
U.S.C. 288(a), did not absolutely forbid Coast Guard officers manda- 
torily retired on June 30 in 1968 or 1969, as well as officers held on 
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active duty beyond mandatory June 30 date, from retiring voluntarily 
under 14 U.S.C.:291 or 292, and that officers were entitled to compute 
their retired pay on higher rates in effect on July 1, will be followed by 
GAO. Therefore, under res judicata principle, payment to claimants for 
periods subsequent to court’s decision may be made at higher rates in 
effect July 1. Payments to other claimants in similar circumstances, in 
view of fact court’s decision is original construction of law changing 
GAO’s construction, may be made both retroactively and prospectively, 
subject to Oct. 9, 1940 barring act, and submission of doubtful cases 
to GAO. Overrules B-165038 and other contrary decisions_____.-.---- 

Holding in case of Edward P. Chester et al. v. United States (199 Ct. 
Cl. 687), which authorizes computation of retired pay based on rates 
effective July 1 rather than lower June 30 rates and accepted for Coast 
Guard officers in 53 Comp. Gen. 94, and for Air Force officers held 
beyond mandatory retirement date for physical evaluation, in 53 Comp. 
Gen. 135, is viewed as applicable to Marine Corps officers retired man- 
datorily pursuant to Pub. L. 86-155, 73 Stat. 333, in view of similarity 
between applicable statutes and/or Marine Corps, and therefore, officer’s 
retired pay may be computed on rates in effect July 1 of year in which 
he retires. 48 Comp. Gen. 30 and other similar decisions are overruled _- 

Temporary disability retirement 

Removal from list 
Member not bound by prior Survivor Benefit Plan election 

Where service member exercised his option regarding participation in 
Survivor Benefit Plan, 10 U.S.C. 1447-1455, and made election for purpose 
of being placed on Temporary Disability Retired List and whose name is 
removed from that list for purpose of either resuming full active duty or 
retirement for length of service under another provision of law, since 10 
U.S.C. 1448(c) terminates his participation in Plan at that time, any op- 
tion exercised and election made prior to placement on that list is limited 
to that purpose and such member may not be bound thereafter by those 
achiansa:S hos saree lume 4 de anliels tenioce Bove oy. wots: LOL 
Separation 

Election of separation point 

Navy member who incident to his separation reported to Hickam 
AFB, Honolulu, Hawaii, and is authorized, at his request, to travel to 
Brooklyn, N.Y. Naval Station, located near his home of record, Niagara 
Falls, N.Y., for separation in lieu of Treasure Island, and who used 
commercial air although directed to travel by Govt. aircraft, if avail- 
able, is considered to have terminated his overseas travel at Travis 
AFB, debarkation point for Treasure Island, and to be entitled to 
mileage allowance pursuant to M4157(1)(c) and M4150-1, JTR, for 
distance between Travis AFB and Treasure Island and then to his home 
of record, but not to reimbursement for his overseas travel since he was 
directed to use Govt. transportation, which was available at time he 
traveled 
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MILITARY PERSONNEL—Continued 

Separation—Continued 

Status of permanent change of station orders 

Military officer transferred under permanent change of station orders 
from overseas to Fort Benjamin Harrison for separation who moved de- 
pendents to new duty station where they resided in rented off-base 
housing until his discharge is not entitled to travel expenses and dislo- 
cation allowance for dependents since the Fort at no time was officer’s 
permanent duty station, notwithstanding his transfer was deemed perma- 
nent change of station and he was reassigned to serve as executive officer, 
and member on temporary duty while at the Fort is entitled only to per 
diem for 90 days he was at the Fort. Whether duty assignment is perma- 
nent or temporary is determined by considering orders, and character, 
purpose, and duration of assignment, and officer’s orders evidencing de- 
tachment from overseas duty for separation, permanent change of sta- 
tion orders and interim assignment as executive officer did not change 
character of separation transfer 
Station allowances. (See STATION ALLOWANCES, Military personnel) 
Telephone services 

Army barracks 

Prohibition in 31 U.S.C. 679 that appropriated monies shall not be 
expended for telephone services in private residence or apartment, except 
for long-distance calls on public business, reflects general policy against 
furnishing telephone service at Govt. expense for personal benefit of 
employees and is not intended to apply to Govt-owned facility that is 
not set aside for exclusive personal use and where sufficient official use for 
telephone exists, such as in Army barracks. Therefore, local-service 
telephones may be installed and operated at Govt. expense in Army 
barracks, notwithstanding availability of telephones for personal use with- 
out means of apportioning costs between official and personal calls since 
telephone availability will improve soldier morale, and operation and 
maintenance appropriation, Army, is available for welfare and recrea- 
tion of military personnel 
Termination of active service 

Travel and transportation expenses 

Reimbursement denied to home of selection 
Entitled to reimbursement to home of record or place of entry 

Members of uniformed services who, on termination of active service 
otherwise qualify for travel and transportation to home of record. or 
place of entry on active duty under 37. U.S.C. 404(a) and 406(a), are 
to be afforded such entitlements regardless of denial of travel and trans- 
portation to home of selection under 37 U.S.C. 404(c) and 406(g), in 
absence of statutory requirement that denial of travel and transportation 
to home of record or place of entry on active duty be made in such 
circumstances 
Transportation 

Dependents. (See TRANSPORTATION, Dependents, Military personnel) 

Household effects. (See TRANSPORTATION, Household effects, Military 

personnel) 
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MISCELLANEOUS RECEIPTS 
Fees for services to public 
Adjustment 
Since applications for discharge permits under Refuse Act Permit 
Program, which were filed with the Corps of Engineers or EPA, were 
not processed because the authority to issue permits was given to the 
States pursuant to sec. 402 of Federal Water Pollution Control Act, 
as amended by Federal Water Pollution Control Act Amendments of 
1972, 33 U.S.C. 1342, refund may be made by EPA of application fees 
charged, for although fees were properly received, deposit of fees into 
Treasury as miscellaneous receipts was erroneous. Therefore, amounts 
that are proper for refund should be transferred from receipt account 
to ‘‘suspense fund” for refund, and in future until properly for deposit 
into Treasury as miscellaneous receipts, fees should be deposited into 
Treasury as trust funds in accordance with 31 U.S.C. 725r__.2..-------- 
NATIONAL ADVISORY COUNCIL ON VOCATIONAL EDUCATION 
Executive Director 
Compensation 
Determination of applicability of sec. 7(d)(1)(A) of Federal Advisory 
Committee Act to Executive Director of National Advisory Council 
on Vocational Education who is paid $36,000 per year plus yearly con- 
tribution of $6,888 towards retirement is not necessary, since authority 
of Council to hire without regard to civil-service laws does not authorize 
Council to compensate him without regard to Classification Act. 
However, matter should be submitted to CSC which has jurisdiction 
to make final determinations as to applicability of Classification Act, 
and upon determination of proper rate of pay, request for waiver of 
any erroneous payments, if over $500, may be submitted to GAO 
NATIONAL GUARD 
Civilian employees 
Technicians 
Severance pay 
National Guard technicians who are separated from civilian positions 
as result of loss of enlisted military status due to failure on part of Na- 
tional Guard to accept their reenlistment applications, although quali- 
fied, are considered to have been involuntarily separated and, therefore, 
entitled to severance pay provided under 5 U.S.C. 5595, except when it 
is reasonably established that failure to accept application for reenlist- 
ment is for cause based on charges of misconduct, delinquency, or in- 
efficiency on part of enlisted member. Although GAO has no jurisdiction 
to determine whether qualified technician who is separated from civilian 
position because application for reenlistment is not accepted is precluded 
from receiving civil service retirement benefits based on involuntary 
separation, it is suggested reference in legislative history of National 
Guard Technicians Act of 1968 to “involuntary retirement’’ should be 
narrowly construed 
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NONDISCRIMINATION 

Contracts. (See CONTRACTS, Labor stipulations, Nondiscrimination) 
Discrimination alleged 

Basis of sex 

Removal of differential treatment 

Distinction between dependents of male and femalermembers of uni- 
formed services having been removed by Supreme Court of U.S. in Fron- 
tiero v. Richardson, decided May 14, 1973, and by enactment of P.L. 
93-64, effective July 1, 1973, language in par. M1150-9 of JTR reading 
‘A person is not a dependent of a female member unless he is, in fact, 
dependent on her for over one-half of his support,’’ may be deleted and 
made effective as of date of decision, May 14, 1973. Also recommended 
is amendment of par. M7151-2 by deleting reference to lawful ‘‘wife’’ 
and substituting the word “‘spouse,’’ but since use of the term “‘depend- 
ent” in pars. M7151-2 and M7107 of JTR isnot discriminatory in light of 
Frontiero decision, no change in language of paragraphs is required 

On bases of Supreme Court ruling in Frontiero v. Richardson, decided 
May 14, 1973, to effect that differential treatment accorded male and 
female members of uniformed services with regard to dependents violates 
Constitution, and P.L. 93-64, enacted July 9, 1973, which deleted from 
37 U.S.C. 401 sentence causing differential treatment, regulations relating 
to two types of family separation allowances authorized in 37 U.S.C. 427 
should be changed to authorize family separation allowances to female 
members for civilian husbands under same conditions as authorized for 
civilian wives of male members, and for other dependents in same manner 
as provided for male members with other dependents. Since Frontiero case 
was original construction of constituticnality of 37 U.S.C. 401 and 403, 
payments of family allowance may be made retroactively by services 
concerned, subject to Oct. $, 1940. barring act, and submission of doubtful 
claims to GAO 

Although Frontiero decision has no effect on dependency status of 
service members married to each other as prescribed by 37 U.S.C. 420, 
since member may not be paid increased allowance on account of de- 
pendent for any period during which dependent is entitled to basic pay, 
differential treatment accorded male and female members in assigning 
quarters requires amendment of DOD Directive to prescribe entitle- 
ment to both male and female members to basic allowance for quarters 
at the without dependent rate when adequate public quarters for 
dependents are not available, notwithstanding availability of adequate 
single quarters; to reflect that neither husband nor wife occupying Govt. 
quarters for any reason who has only the other spouse to consider as 
dependent is entitled to basic allowance for quarters in view of 37 U.S.C. 
420; and to provide that when husband and wife are precluded by 
distance from living together and are not assigned Govt. quarters, each 
is entitled to quarters allowance as prescribed for members without 
dependents 
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As Frontiero decision, decided May 14, 1973, in which Supreme Court 
ruled on inequality between male and female military members with 
regard to quarters allowances, was original construction of constitution- 
ality of 37 U.S.C. 401 and 403, decision is effective as to both active and 
former members from effective date of statute, subject to barring act of 
Oct. 9, 1940 (31 U.S.C. 71a): Documentation required from female 
members to support their claims should be similar to that required of 
male members under similar circumstances and should be sufficient to 
reasonably establish member’s entitlement to increased allowances. 
Although claims for 10-year retroactive period may be processed by 
services concerned. since filing claim in administrative office does not 
meet requirements of barring act, claims about to expire should be 
promptly submitted to GAO for recording, after which they wi'l be 
returned to service for payment, denial or referral back to GAO for 
adjudication. Doubtful claims should be transmitted to GAO for 
settlement 

Regulations relating to payment of basic allowances for quarters that 
require that female member of military service must provide more than 
one-half of support for dependent child before she may receive payment 
of basic allowances for quarters may be revised to authorize payment of 
allowance for dependent child of female member on same basis as that 
prescribed for male member in view of fact that although Frontetro 
decision by Supreme Court was concerned with right of female member 
to receive allowances and benefits on behalf of civilian husband, rationale 
and language of decision connote intent by court that decision should be 
broadly applied 

Since act of July 9, 1973, P.L. 93-64, repealed provision of 37 U.S.C. 
401 relating to proof of dependency by female member, quarters al- 
lowance prescribed in 37 U.S.C. 501(b) for inclusion in computation of 
male member’s unused accrued leave that is payable at time of discharge, 
may be allowed female members on basis they are entitled to same treat- 
ment accorded male members who are not normally required to establish 
that their wives or children are in fact dependent on them for over 
one-half their support. Allowance may be paid retroactively by service 
concerned, subject to Oct. 9, 1940 barring act, but claims about to 
expire should be transmitted to GAO pursuant to Title 4, GAO 7, as 
should doubtful claims 

Under ruling in Frontiero v. United States, 411 U.S. 677 (1973), 
that certain portions of 37 U.S.C. 401 and 403, the statutory provisions 
that govern basic allowance for quarters (BAQ) entitlement, are un- 
constitutional, Dept. of Defense may not deny BAQ payments to current 
or former female service members who otherwise qualify for BAQ 
payments for periods antedating Sept. 13, 1973, issuance date of revised 
DOD instructions. However, claims which accrued more than 10 years 
prior to receipt in GAO are barred from consideration by act of Oct. 9, 
1940, 31 U.S.C. 71la 
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NONDISCRIMINATION—Continued 
Sex discrimination elimination 
Compensation 
Tropical differential 
Exceptions in 35 CFR 253.135 to payment of tropical differential 
to more than one spouse if both are employed by Federal Govt.; to 
. payment of differential where job of spouse employed outside Federal 
Govt. reasonably is determinative of family’s location; and to payment 
of differential to employee whose spouse is member of U.S. military 
forces, are equally applicable to male and female employees and, there- 
fore, prohibitions are not susceptible to allegation of sex discrimination 
that violates legislation and governing regulations made effective 
Jan. 10, 1971, to eliminate sex discrimination in employment because 
of marital status. In case of claims submitted by Panama Canal Zone 
Govt. female employees, differential is payable only if positions occupied 
are determinative of family location, and future claims in view of varying 
factual circumstances should be judged individually 


OFFICERS AND EMPLOYEES 

Administrative leave. (See LEAVES OF ABSENCE, Administrative leave) 
Appointments. (See APPOINTMENTS) 
Canal Zone. (See CANAL ZONE) 
Compensation. (See COMPENSATION) 
Conflict of interest statutes 

Award of Government contracts 

Award by AF of domestic cargo airlift contract negotiated under 
10 U.S.C. 2304(a) (16) pursuant to Class Determinations and Findings 
to Govt. corporation that is to be transferred to individual to whom 
award is contemplated and who is currently operating the activity 
pending Civil Aeronautics Board approval is not improper in view of 
fact contract will contain termination provision in event approval is 
withheld; OMB Cir. A-76 and implementing Defense Directives al- 
though favoring contracting with private, commercial enterprises allow 
Govt. operation of commercial activity ‘‘to maintain or strengthen 
mobilization readiness;” services of intended buyer during Govt. 
control does not make him ‘‘officer or employee” within conflict of 
interest statutes, 18 U.S.C. 205, 18 U.S.C. 207-208; there is no evidence 
of unfair competition; and contracting agency has broad discretionary 
authority to award contract in interest of national defense 
Contracting with the Government 

Former employees 

In view of funds provided in its current appropriation for “‘special 
counsel fees,’’ Federal Communications Commission may procure serv- 
ices of a retired Govt. attorney in connection with investigation and 
proceedings he directed prior to retirement, and amount payable to him 
is not subject under 5 U.S.C. 8344(a) to set-off by amount of his retire- 
ment annuity since retiree’s expertise and thorough knowledge in 
matter will enable him to perform functions described in ‘‘Statement of 
Work” contained in proposed contract independently rather than 
under an employer-employee relationship 


564-361 O- 75 - 24 
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OFFICERS AND EMPLOYEES—Continued 

Death or injury 

Transportation of remains 

Cost of transporting remains of deceased Forest Service employee 
from Juneau, Alaska, where employee had completed agreed tour of 
duty, to Missoula, Mont., may not be reimbursed to decedent’s widow 
in absence of specific authority for Govt. to assume expense. Since de- 
ceased employee had completed tour of duty 5 U.S.C. 5742(b)(1), 
authorizing Govt. to defray expense of preparing and transporting re- 
mains of civilian employees who die while in travel status, has no appli- 
cation, and furthermore, authority in secs. 1 or 7, of Administrative 
Expenses Act of 1946, which prescribes travel and transportation ex- 
penses in connection with transfer to and from duty station outside 
continental limits of U.S., and sec. .1.11d of OMB Cir. No. A-56, which 
provides for return travel and transportation of employees serving under 
agreements has application only to living individuals 
Debt collections. (See DEBT COLLECTIONS) 
Dependents 

Advance travel 

Overseas employees. (See TRANSPORTATION, Dependents, Over- 
seas employees, Advance travel of dependents) 

Details. (See DETAILS) 
Disputes 

Arbitration 

Employee, who was injured and unable to perform regular duties but 
who could perform other limited duties submitted grievance aileging 
that agency did not comply with labor-management agreement in that 
it did not ‘“‘make every effort’’ to find a limited duty position for him. 
Recommendation of arbitrator who upheld grievance that employee be 
granted 30 days administrative leave may not be implemented bv 
agency since there is no legal authority to grant administrative leave in 
the circumstances 
Dual compensation. (See COMPENSATION, Double) 
Duties 

What constitutes pay status 

Employees who were requested by U.S. attorney to give testimony 
before Federal grand jury and in trial of criminal cases while suspended 
from their positions, were not placed in pay or duty status by reason of 
request even though testimony before grand jury was in regard to their 
official duties. Although employees are not entitled to salary for period of 
time they spent testifying, they may be paid and retain any witness fees 
that would be payable to non-Govt. employees appearing as witnesses in 
such proceedings 
Executive Schedule rate employees 

Leaves of absence 

U.S. attorneys who are compensated at Executive Schedule rates 
are excluded from coverage of Annual and Sick Leave Act since 5 U.S.C. 
6301(2)(x) exempts from coverage all officers appointed by President 
whose basic rates of pay exceed highest General Schedule (GS) level and 
although 5 U.S.C. 6301(2) (x) refers to individual whose rate of pay ‘“‘ex- 
ceeds” highest GS level, intent of Act can be effected only if those whose 
salaries are intended to exceed highest GS level by virtue of assignment to 
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Executive Schedule rate employees—Continued 
Leaves of absence—Continued 


Executive Schedule are exempted even though GS-18 and Executive 
Level V officials may at times receive equal pay. Furthermore, while 
discretionary exemption authority in 5 U.S.C. 6301(2)(xi) prohibits 
President from excluding any U.S. attorney from coverage under the 
leave act, clause does not operate to nullify statutory exclusion required 
by 5 U.S.C. 6301 (2) (x) 
Excusing from work 

Purposes for excusing 

Retroactive grant of 8 hours administrative leave to employee by local 
Commander of Air Force Base for time he spent in cleaning and arranging 
for repair of damages to his home, that resulted from ammunition train 
explosion, was proper exercise of administrative authority since the CSC 
has not issued general regulations covering grant of administrative leave 
and, therefore, each agency, under general guidance of decisions of the 
Comptroller General, which are discussed in applicable FPM Supple- 
ment, has responsibility for determining situations in which excusing 
employees from work without charge to leave is appropriate 
Experts and consultants. (See EXPERTS AND CONSULTANTS) 
Fees for membership in organizations. (See FEES. Membership) 
Foreign differentials and overseas allowances. (See FOREIGN DIFFER- 

ENTIALS AND OVERSEAS ALLOWANCES) 
Foreign Service. (See FOREIGN SERVICE) 
Health insurance 

Carrier liability 

Failure of employee to file claim 

Regulatory authority of Secretary of State provided by sec. 941 of 
Foreign Service Act of 1946, 22 U.S.C. 1156, to pay medical costs of offi- 
cers and employees and their dependents is sufficiently broad to enable 
Secretary to require Foreign Service members having private health 
insurance to file claims with carriers for benefits to reimburse expenditures 
made on their behalf by Govt. for medical care incident to illness or 
injury. Therefore, Foreign Service member who negligently failed to 
timely file for health insurance benefits and thus did not obtain private 
health insurance benefits to which entitled for illness or injury, and for 
which medical care was provided at expense of Govt., is indebted for 
amount which he would have received had he recouped insurance 
Household effects 

Storage. (See STORAGE, Household effects) 

Transportation. (See TRANSPORTATION, Household effects) 
Jury duty 

Fees. (See COURTS, Jurors, Fees) 
Leaves of absence. (See LEAVES OF ABSENCE) 
Membership fees. (See FEES, Membership) 
Moving expenses 

Relocation of employees. (See OFFICERS AND EMPLOYEES, Transfers, 

Relocation expenses) 
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OFFICERS AND EMPLOYEES—Continued 
Overseas 
Home leave 
Locally hired employee 
Canal Zone 
Although employee, who entered service in Canal Zone, was given 
transportation agreement on basis of his travel to the Zone as dependent 
of employee with transportation agreement, he is not entitled to accumu- 
late 45 days annual leave and home leave since he did not meet require- 
ment of 5 U.S.C. 6304(b) that he be recruited from U.S. or territory or 
possession of U.S. outside the Zone. Further, home leave under 5 U.S.C. 
6305(a) may not be granted since the employee is not entitled to ac- 
cumulate 45 days annual leave. ._......-.-=.--------.------------- 
Travel expenses. (See TRAVEL EXPENSES, Overseas employees, 
Home leave) 
Overtime. (See COMPENSATION, Overtime) 
Per diem. (See SUBSISTENCE, Per diem) 
Presidential appointees. (See PRESIDENT, Presidential appointees) 
Promotions 
Administrative determination 
Employee whose promotion was delayed as result of President’s 
freeze on promotions and administrative delay in perfecting promotion 
recommendation due to erroneous view that promotion could not be 
made until freeze was lifted is not entitled to retroactive promotion 
pursuant to recommendation of Grievance Examiner because error 
involved was misinterpretation of instructions and the type of adminis- 
trative error which will permit retroactive promotion is an error which 
involves ministerial action not accomplished through inadvertence or 
failure to implement mandatory provisions of laws and regulations_-_- 
Compensation. (See COMPENSATION, Promotions) 
Reclassified positions 
Incumbent’s status 
Claim of civilian employee for retroactive promotion and salary dif- 
ferential between grades GS-12 and GS-13 on basis position he was 
serving in overseas was reclassified on July 3, 1970, to GS-13, and that 
although he was legally qualified for promotion administrative office 
failed to act timely, is justifiable claim and employee should be retro- 
actively promoted to GS-13 to date not earlier than July 3, 1970, nor 
later than beginning of fourth pay period afte: July 3, 1970, in accordance 
with 5 CFR 511.701 and 511.702, and paid salary differential to Aug. 28, 
1972, date he returned from overseas. Rule is that when position is 
reclassified to higher grade, agency must within reasonable time after 
date of final position reclassification, unless employee is on detail to 
position, either promote incumbent, if qualified, or remove him, and time 
frame for “reasonable time’”’ is prescribed in 5 CFR 511.701 and 5 CFR 
OIG 2 Sth Srens wig eee eo ees a ee WU Oe Poe 
Reemployment or reinstatement 
Travel and transportation expenses 
Phrase “‘in the same manner’”’ contained in 5 U.S.C. 5724a(c), which 
authorizes payment of travel, transportation, and relocation expenses to 
former employee separated by reduction in force or transfer of function 
and reemployed within 1 year, as though employee had been transferred 
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in interest of Govt. without break in service to reemployment location 
from separation location, when construed in conjunction with 5 U.S.C. 
5724(e), which provides similar expenses for employees transferred from 
one agency to another because of reduction in force or transfer of func- 
tion, permits payment of costs in whole or in part by gaining or losing 
agency, as agreed upon by agency heads. Therefore, whether relocation 
benefits are prescribed under sec, 5724a(c) or sec. 5724(e), they may be 
paid by gaining or losing agency within 1-year period. 51 Comp. Gen. 
14, 52 id. 345, and B-172594, June 8, 1972, overruled______-_-_------ 99 
Relocation expenses 

Transferred employees. (See OFFICERS AND EMPLOYEES, Transfers, 

Relocation expenses) 

Removals, suspensions, etc. 

Compensation. (See COMPENSATION, Removals, suspensions, etc.) 
Retirement. (See RETIREMENT. Civilian) 
Secret Service 

Retirement under D.C. police plan 

Since under 18 U.S.C. 3056, Secret Service in addition to protecting 
President has numerous criminal investigation functions, security 
officers and specialists may count time spent in activities related to 
Presidential protection, as well as time spent in directly protecting Presi- 
dent on temporary or intermittent assignments, toward accumulation 
of requisite 10 years prescribed by sec. 4-522 of title 4, D.C. Code, for 
entitlement to retirement annuities under Policemen and Firemen’s 
Retirement and Disability Act, even though authority to transfer 
deposits from Civil Service Retirement and Disability Fund to general 
revenues of D.C. specifies full-time agents protecting President. Approval 
of future eligibility revisions to participate in D.C. Police Retirement 
Plan is responsibility, pursuant to sec. 4-535, of D.C. Commissioner, and 
should additional transfers affect integrity of Policemen and Firemen’s 
Retirement and Disability Fund, this might be basis of remedial 
legislation _ _ —__ Sal ton al_wileowtl ln ayvicid. sew sul eit Je. Soni ‘iT? 
Severance pay 

Eligibility 

National Guard technicians 

National Guard technicians who are separated from civilian positions 
as result of loss of enlisted military status due to failure on part of 
National Guard to accept their reenlistment applications, although 
qualified, are considered to have been involuntarily separated and, 
therefore, entitled to severance pay provided under 5 U.S.C. 5595, 
except when it is reasonably established that failure to accept application 
for reenlistment is for cause based on charges of misconduct, delinquency, 
or inefficiency on part of enlisted member. Although GAO has no 
jurisdiction to determine whether qualified technician who is separated 
from civilian position because application for reenlistment is not accepted 
is precluded from receiving civil service retirement benefits based on 
involuntary separation, it is suggested reference in legislative history of 
National Guard Technicians Act of 1968 to “involuntary retirement” 
should be narrowly construed_-_-_.........-.-.---------- 493 


966 


26 


ra A in M8 i EN, BI AS EISELE 


2 Ate Pree a 








1244 INDEX DIGEST 


OFFICERS AND EMPLOYEES—Continued 


Subsistence 
Per diem. (See SUBSISTENCE, Per diem) 
Transfers 
Relocation expenses 
Effective date 
Temporary v. permanent assignment 
Employee who, incident to a detail under IPA of 1970, transferred her 
household goods, sold her house and purchased home at the station to 
which detailed when neither her travel order nor Assignment Agreement 
authorized reimbursement of such expenses, may not be reimbursed for 
such expenses upon a subsequent permanent change of station to the 
place where she was on detail 
Houseboat as residence 
Marine survey 
Employee transferred from Las Vegas, Nev., to Bethesda, Md., who 
purchased and occupied houseboat as his new residence may be reim- 
bursed cost of marine survey—a necessary condition for financing 
purchase of houseboat—since 5 U.S.C. 5724a(4) and Fed. Property 
Management Regs. 101-7 do not limit employee to reimbursement for 
expenses incurred incident to purchase of dwelling on land at new duty 
station in view of fact that there is ample judicial recognition that house- 
boat or boat used as living quarters is a dwelling, habitation, or residence_ 
House sale 
Title in wife’s name 
Employee who subsequent to receiving notice of transfer but prior to 
actual date of transfer marries and thereafter establishes residence in 
dwelling which was owned and occupied by his wife at time he was 
officially informed of transfer, and employee and his wife were occupying 
dwelling at time of transfer is not precluded under sec. 4.1 of OMB Cir. 
A-56 from being reimbursed expenses of selling the dweiling incident to 
move to new official station since literal language of sec. 4.1 permitting 
reimbursement of expenses of sale of dwelling at old official station only 
if employee acquired interest in dwelling and if dwelling was his actual 
residence at time he was informed of transfer is not for application 
where employee had established bona fide residence in his wife’s home 
OE Cl en nn ed be aan a ta tank v= oon eee 
Temporary quarters 
Permanent dwelling occupancy 
Employee who incident to transfer to new official station under 
travel orders that authorized temporary quarters and subsistence ex- 
penses quartered his family in motel 1 day, occupied newly purchased 
unfurnished house overnight, returned to motel for 2 days, reoccupied 
unfurnished house for 5 days, returned again to motel for 2 days, and 
then permanently occupied unfurnished house may be allowed tempo- 
rary quarters and subsistence expenses for period prior to permanently 
moving into his house, notwithstanding rule against reimbursement to 
employee who occupies residence in which he intends to remain, since 
employee by his frequent return to motel manifested intent to occupy 
house only on tempofaery basis. .'. . Jo.scneus i sudlenepesiciaul 
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Transfers—Continued 
Relocation expenses—Continued 
Transportation for house hunting 
Employees traveling together 
Although’ agency cannot require two or more employeés to travel 
together in private automobile of one of the employees on: permanent 
duty travel, if employees find it convenient to do so and proper admin- 
istrative determination is made:that arrangement is advantageous to 
Govt:, pursuant to sec. 2.3¢(2). of OMB Cir. A=56, higher mileage rate 
may be authorized up to 12 cents per mile on same basis rate seale is 
graduated in sec. 2.3b of Cir. when authorized members of employee’s 
family accompany him. Therefore, employee on house-hunting trip 
incident to permanent change of station who transports another em- 
ployee to same location for same purpose, even though separate travel 
was authorized and administrative regulation is silent concerning joint 
travel, may be paid at rate of 8 cents per mile, rate specified in sec. 2.3b 
for employee traveling with one member of his immediate family --_--_-- 
Successive changes 
Employee whose spouse did not perform round-trip house hunting 
travel authorized pursuant to 5 U.S.C. 5724a(a)(2) in connection with 
his Sept. 3, 1972 transfer to Atlanta, Ga., from Jackson, Miss., where 
his family remained “until his second transfer in Mar. 1973 to: Richmond, 
Va., to which point his wife was authorized and did travel: on house 
hunting trip, may be reimbursed for entire round-trip air fare from 
Jackson to Richmond, notwithstanding: cost’ exceeded round-trip fare 
between Atlanta and Richmond, determination that is in accord with 
27 Comp. Gen. 267 and 48 id. 651, approving reimbursement to em- 
ployees who before they moved their household goods or dependents to 
new station were transferred a second time_-_22-2_ 2.22222 -2 a ss. 
Travel expenses. (See TRAVEL EXPENSES) 
Wage board 
Compensation. (See COMPENSATION, Wage board employees) 
Without compensation 
ROTC personnel 
Recruiting duties 
Reimbursement entitlement 
Cadet’ in ROTC at’ University of Detroit who under invitational 
orders performed recruiting duties at two Detroit high schools—matter 
of 2 hours and 3 hours duty on separate days—and returned each time 
to University is not entitled to per diem allowance, having used Govt. 
transportation and not having incurred any additional subsistence ex- 
penses. ROTC cadets have no military status nor are they Govt. 
employees, and unless utilized as consultants or experts, they are con- 
sidered persons serving without pay and such person under 5 U.S.C. 
5703(c) may be allowed transportation expenses and per diem only while 
en route and at his place of service or employment away from home or 
regular place of business. However, since cadet at University of Detroit 
incurred no additional subsistence expenses incident to recruiting duties 
he is not considered to have been in travel status within meaning of 5 
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Witnesses. (See WITNESSES, Government employees) 
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ORDERS 

Canceled, revoked, or modified 

Expenses prior to change 

Reserve Marine officer detached from duty upon completion of basic 
training at Quantico and ordered to report for temporary duty on Apr. 15, 
1970, at Camp Lejeune for 8 weeks of instruction, then to be attached to 
designated division at camp, whose orders were amended Apr. 9, 1970, 
to change his permanent duty station upon completion of temporary 
duty from Camp Lejeune to Okinawa were not received by him until 
Apr. 27, 1970, is entitled to per diem for entire period of temporary 
duty—Apr. 16 through June 4—-since his entitlement to per diem be- 
came fixed upon issuance of amendatory order. on Apr. 9, 1970, changing 
his permanent duty station, and since he was in temporary duty status 
while at Camp Lejeune, it is immaterial that he was not timely notified 
of amendatory order as he fully complied with basic order, as amended - -- 

Dependents’ travel 

Officer of uniformed services whose dependents traveled to selected 
retirement home prior to issuance of retirement orders that were can- 
celed at his request prior to effective date, and then traveled to officer’s 
new permanent duty station located in corporate limits of his old station 
is entitled to monetary allowance for both moves. When orders that 
direct permanent change of station, including orders directing release 
from active duty or retirement, are canceled or modified before their 
effective date for ‘convenience of Govt. and/or in circumstances over 
which member has’ no control, benefits prescribed by 37 U.S.C. 406a 
accrue, and fact: the officer withdraw retirement request is immaterial 
since Govt. was under no obligation to accept request and apparently did 
so primarily for convenience of Govt... .-..--2---..-.---.+-----2-- 
Competent 

Effect of subsequent orders 

While initial orders of member of uniformed services assigning him 
to duty as “Unit of Choice’ recruiter away from his permanent station 
did not specify “temporary duty,” subsequent orders continuing the 
duty did and, therefore, member is considered to have been in tem- 
porary duty status for entire period in which he performed.as ‘‘Unit of 
Choice”’ recruiter and to be entitled to travel and per diem allowances 
for entire period of recruiter duty, and member having been reimbursed 
at lesser per diem rate than prescribed in par. M4205-1 of Joint Travel 
Regs. without authority of Secretary concerned as required by par. 
M4205-7, JTR, is entitled to per diem provided for temporary duty~.--_- 
Intent determination 

Permanent or temporary duty 

Military officer transferred under permanent change of station orders 
from overseas to Fort Benjamin Harrison for separation who moved 
dependents to new duty station where they resided in rented off-base 
housing until his discharge is not entitled to travel expenses and dis- 
location allowance for dependents since the Fort at no time was, officer’s 
permanent duty station, notwithstanding his transfer was deemed 
permanent change of station and he was reassigned to serve as executive 
officer, and member on temporary duty while at the Fort is entitled 
only to per diem for 90 days he was at the Fort. Whether duty assign- 

ment is permanent or temporary is determined by considering orders, and 
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ge ORDERS—Continued 
Intent determination—Continued 
Permanent or temporary duty—Continued 
character, purpose, and duration of assignment, and officer’s orders 
evidencing detachment from overseas duty for separation, permanent 
change of station orders and interim assignment as executive officer 
did not change character of separation transfer_____.......---------- 44 
5 PATENTS 
Assignment 
Intent of parties not expressed 
Correction 
Assignment to Govt. of full domestic rights to an invention developed 
by private firm under Govt. contract may be corrected on basis of 
mutual mistake of fact to conform to intent of parties, as evidenced by 
8 F preexisting contract that domestic title vest jointly. To accomplish 


this, corrected assignment executed by parties should be refiled_-_---__-_- 653 
PAY 
Additional 
Hazardous duty 
Submarine crew members. (See PAY, Submarine duty) 
Profficiency pay 
Prohibition as to awards 
Payment under 37 U.S.C. 307 of superior performance proficiency 
pay by AF at $30 per month and by Army at $50 per month to senior 
noncommissioned officers entitled to special pay rate provided in 37 
U.S.C. 203(a) for such officers in Army, Navy, AF and Marine Corps, 
should be discontinued since P.L. 90-207, effective Oct. 1, 1967, amended 
5 sec. 203(a) to provide new special pay rate, regardless of years of service, 
in lieu of basic pay at rate of E-9, with appropriate years of service, 
plus proficiency pay at rate of $150 per month, thus eliminating any 
award of proficiency pay. Improper payments of superior performance 
{ proficiency pay having been based on misinterpretation of law, and 
| having been accepted in good faith, need not be collected and may be 
waived under provisions of 10 U.S.C. 2772 (P.L. 92-4538) -____.-.---_- 184 
4 Submarine duty. (See PAY, Submarine duty) 
Annuity elections deductions. (See PAY, Retired, Annuity elections for 
dependents) 
Civilian employees. (See COMPENSATION) 
Disability retired pay. (See, PAY, Retired, Disability) 
4 Proficiency. (See, Pay, Additional, Proficiency) 
Retainer 
Withholding 
Felony conviction of member 
Retainer pay due member transferred to Fleet Reserve who was 
convicted of felony and sentenced to more than 1 year’s confinement 
in correctional institution and who under statutes of State of Va. has 
committee appointed over his estate, both real and personal, is considered 
to be out of control of member who no longer may dispose of his estate, 
a situation comparable to one mentally incompetent, and, therefore, 
retainer pay may be paid over to court-appointed committee upon 
court certification that committee has not been removed_____-.-------- 
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PAY—Continued 
Retired 
Active duty 
After retirement 
Computation of retired pay 
Officers of AF and other military services whose monthly basic pay 
increased while they were held on active duty beyond mandatory re- 
tirement for physical evaluation purposes are entitled, to extent feasible, 
to computation of disability retired pay at higher basic pay in effect 
on their respective dates of retirement and to adjustment for underpay- 
ments that resulted because retired pay had been computed at lower 
rates in effect on their mandatory retirement dates, and they also may 
have credit for the additional active duty for longevity purposes, in 
view of Edward P. Chester et al. v. United States, 199 Ct. Cl. 687, which 
held that Regular, Coast Guard officers continued on active duty for 
physical evaluation were entitled to ‘‘no less’ than members entitled 
to compute their retired pay at the July 1 higher rates because they 
were not precluded from voluntarily retiring on June 30, their man- 
datory retirement dates. Retroactive application of Chester case is 
restricted by Oct. 9, 1940 barring act, and doubtful cases should be 
submitted to GAO. Overrules 43 Comp. Gen. 742, B—153784, Sept. 17, 
1969, B-172047, Feb. 23, 1972, and other similar decisions_____________. 
Service credits. (See PAY, Service credits, Active duty after 
retirement) 
Annuity elections for dependents 
Administrative errors in handling 
Correction 
Initial election under Survivor Benefit Plan, Pub. L. 92-425 (10 
U.S.C. 1447-1455) by member of uniformed services who was retired 
prior to Sept. 21, 1972, date Plan was enacted, and which was made on 
basis of insufficient information or misunderstanding, may be changed 
or revoked only during 18-month period prescribed (Pub. L. 93-155, 
which amended 1972 act), and failure of administrative office to provide 
adequate information necessary to make intélligent election constitutes 
administrative error within meaning of 10 U.S.C. 1454. However, 
where election under Plan was made on basis of adequate information 
within the 18-month period, no further election may be allowed, nor may 
conditional election be permitted in absence of provision in act. to this 
effect, and, furthermore, statement of nonparticipation does not preclude 
member from electing coverage within the 18-month period__-_.______-- 
Beneficiary eligibility 
Spouse newly acquired 
Member of uniformed services—a widower—who remarries while 
serving on active duty may designate his newly acquired spouse as 
beneficiary effective as of date of marriage as she qualifies as eligible 
beneficiary under 10 U.S.C. 1448(d), and in event member should die 
while on active duty, widow automatically would be entitled to survivor 
benefit annuity without regard to length of marriage prior to member’s 
death since special provisions contained in 10 U.S.C, 1448(d) were en- 
acted to insure spouses of all active duty personnel automatically would 
be provided with coverage in event of member’s death while serving 
on active duty, without necessity of having to specifically elect that 
POR he it ta hh NE a a cat ree Oe a ag tere caer 


393 



























1 
: 
) 
5 


ee ea 


aaa A 








INDEX DIGEST 










PAY—Continued 
Retired—Continued 
Annuity elections for dependents—Continued 
Beneficiary eligibility—Continued 
Spouse newly acquired—Continued 






















































Retired member who marries subsequent to retirement. but prior 
to effective date of Survivor Benefit Plan under Pub. L. 92-425 (Sept. 21, 
1972), may provide immediate coverage for his spouse regardless of 
2-year limitation under 10 U.S.C. 1447(3)(A) provided election is made 
within the time limitation stated-in sec. 3(b) of the act, as amended by 
seo. 804 0f Pub..L..99-158c. .. - os sb sae d'D- Sh eed ci scligsns 818 
Children 
Dependency status 
Children of deceased retired members who. are under 18 years of age 
and serving on active duty in uniformed service, or are under 22 and 
serving as cadet or midshipman at service academy, or are enrolled in 
institute of higher learning under military subsistence scholarship 
program are considered eligible dependents to receive Survivor Benefit 
Plan annunity (10 U.S.C. 1447-1455), within meaning of 10 U.S.C.. 
1447(5), even though they are provided quarters: and subsistence by 
Govt. since showing of actual dependency for individuals enumerated 
is not required as only valid restrictions on dependent eligibility are 
those limitations specifically mentioned in sec. 1447(5)_.__----_----- 420 
Grandchildren 
The 10-year old grandchild of a member of uniformed services to 
whom Survivor Benefit Plan (10 U.S.C. 1447-1455) applies who has 
care and custody of child by court order which does not stipulate a 
support requirement qualifies as dependent child: under 10 U.S.C. 
1447(5) of Plan as “foster child,’ subject to general limitations on 
dependency contained in 10 U.S.C. 1447(5) (A) and (B). However, if 


135 





court order stipulates support requirement in excess of one-half of 
total cost of foster parent’s support, foster child would not qualify as 
dependent ' aliild: under, Plan s 3/606 oosdinces cob Adiciis Albis c0-@ 461 
Payments after age 18 

Collection of overpayment that resulted when annuity payments 
under Retired Serviceman’s Family Protection Plan were continued to 
be made to legal guardian of adopted, unmarried minor child of deceased 
officer after child attained age 18, may be waived pursuant to 10 U.S.C. 
1442 since ‘‘undue hardship test’—or other good reasons—stated in 
35 Comp. Gen. 401 as basis for waiver of overpayments under Plan is 
satisfied where legal guardian used monies erroneously paid, plus her 
own and estate funds to continue beneficiary’s education, as well as 
providing good home for her, and where it would be against equity and 
good conscience to attempt to recover erroneous payments from legal 
guardian who financially depends on social security paymentsforsupport. 228 

Death of member 
Prior to receipt of election 

Member of uniformed services retired prior to effective date of Sur- 
vivor Benefit Plan, Pub. L. 92-425 as amended by Pub. L. 93-155, who 
executed election within 1 year to provide annuity for his widow but 
died prior to receipt of election in administrative office made valid 
election where election document had been signed in presence of witnesses 














1250 INDEX DIGEST 






PAY—Continued 
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Prior to receipt of election—Continued 


and election form had passed from member’s control prior to his death, 
and furthermore, secs. 3(b) and 3(e) provide that election made within 
18 months of effective date of act is effective when received by Secretary 
Roane | pclae pee oe tr CS Bae SACI ay op Bele Re ie Le AT EU Ba 
Effect of judgment increasing retired pay 
Since ruling in Edward P. Chester, Jr., et al., v. United States, 199 Ct. 
Cl. 687, only establishes that higher active duty pay rate was required to 
be used in computing plaintiff’s retired pay entitlement, and 10 U.S.C. 
1436(b) makes no provision for voluntary reduction of annuity elected 
under Retired Serviceman’s Family Protection Plan in circumstances 
of retroactive increase in active duty pay, only costs of annuity may be 
recomputed on basis of higher retired pay rate, and retroactive change in 
annuity elected, or withdrawal from Plan may not be retroactively 
authorized. However, pursuant to 10 U.S.C. 1436(b) retired member 
may apply prospectively for annuity reduction, or under 10 U.S.C. 1552 
military records may be retroactively changed to correct error or remove 
MYMSHOS LILLIIQNS ISLAY Si At) Tan OT MEST DUS MBO" eh Detar os i 
Mandatory 
Dependents denied 
Legislative history of Survivor Benefit Plan, as added by P.L. 92-425, 
which provides for participation in Plan by members of Armed Forces 
when they become entitled to retired or retainer pay if they are married 
or have dependent child, discloses that administrative officers are 
required to fully explain details and benefits of Plan to retiring service 
personnel and their spouses, responsibility that implies officers should 
determine whether there is eligible spouse or dependent child. Therefore, 
where member states in his election certificate that he does not have 
spouse or child eligible for annuity under Plan, service records of mem- 
ber should be examined to verify representation, and if there is no con- 
trary evidence, member’s election may be accepted, and election being 
irrevocable, Govt. had good acquittance should it be posthumously 
discovered that member had eligible spouse or child at time of retirement_ 
Remarriage before retirement 
Member of uniformed services—a widower—who remarries while 
serving on active duty may designate his newly acquired spouse as 
beneficiary effective as of date of marriage as she qualifies as eligible 
beneficiary under 10 U.S.C. 1448(d), and in event member should die 
while on active duty, widow automatically would be entitled to survivor 
benefit annuity without regard to length of marriage prior to member’s 
death since special provisions contained in 10 U.S.C. 1448(d) were 
enacted to insure spouses of all active duty personnel automatically 
would be provided with coverage in event of member’s death while 
serving on active duty, without necessity of having to specifically elect 
that coverage 0° abv oll sobasprs sree toe ah ou oe La 
When member of uniformed services remarries while serving on 
active duty and elects to provide coverage under Survivor Benefit 
Plan, 10 U.S.C. 1447-1455, for his newly acquired spouse, upon his 
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Page 


death after he was voluntarily or involuntarily released to inactive duty 
and became entitled to retired or retainer pay, spouse is considered fully 
qualified as eligible widow under 10 U.S.C. 1450(a)(1) to receive 
monthly annuity elected by member, since 2-year limitation on period 
) 4 of marriage prior to death of member to whom the Plan applies which 
} is contained in 10 U.S.C. 1447(3)(A) is viewed as applicable only to 
posteretirement, marringes....jj4.4-2 4-4 deasoee apsddegeeeal. 22.0 470 
Survivor Benefit Plan 
Cost deductions and coverage 
Effective date 
Since 10 U.S.C. 1448(a). provides that coverage under Survivor 
Benefit Plan commences when individual becomes entitled to retired or 
retainer pay, persons retired under provisions of 10 U.S.C. 1331, who 
become entitled to retired pay when application for retired pay is filed 
with department concerned, receive coverage under Plan at that time 
and deductions from retired pay commence correspondingly with the 
i inception of coverage.__..---------- shu Gsiscn'e Se osebzeoeREd. not 832 
4 } Election status 
Upon becoming entitled to retired or retainer pay, service member 
is bound by election he made under Survivor Benefit Plan, 10 U.S.C. 
1447-1455, prior to his eligibility to such pay, unless member comes 
within specific exceptions provided in 10 U.S.C. 1450(f) governing after 
retirement marriages or after retirement acquisition of dependent child 
or children. However, until member becomes entitled to retired or 
retainer pay, any elections he may have made are ambulatory, that is, 
elections may be changed prior to his entitlement to retired or retainer 
pay and only last election made before such entitlement is binding as it 
is only at that time that class of eligible annuitants is set___..__..._-- 470 
Implementation of new plan 
Initial election under Survivor Benefit Plan, Pub. L. 92-425 (10 
U.S.C. 1447-1455) by member of uniformed services who was. retired 
prior to Sept. 21, 1972, date Plan was enacted, and which was made 
2 on basis of insufficient information or misunderstanding, may be changed 
or revoked only during 18-month period prescribed (Pub. L. 93-155, which 
amended 1972 act), and failure of adminsitrative office to provide 
adequate information necessary to make intelligent election constitutes 
administrative error within meaning of 10 U.S.C. 1454. However, where 
election under Plan was made on basis of adequate information within 
the 18-month period, no further election may be allowed, nor may 
conditional election be permitted in absence of provision in act to this 
effect, and, furthermore, statement of nonparticipation does not preclude 
member from electing coverage within the 18-month period.-__-.---- 393 
Remarriage of member 
Spouse’s annuity eligibility 
0 When member of uniformed services remarries while serving on 
active duty and elects to provide coverage under Survivor Benefit Plan, 
10 U.S.C. 1447-1455, for his newly acquired spouse, upon his death 
after he was voluntarily or involuntarily released to inactive duty and 
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became entitled to retired or retainer pay, spouse is considered fully 
qualified as eligible widow under 10 U.S.C. 1450(a) (1) to receive monthly 
annuity elected by member, since 2-year limitation on period of marriage 
prior to death of member to whom the Plan applies which is contained 
in 10 U.S.C. 1447(8) (A) is viewed as applicable only to post-retirement 
pnemneesy erle pes nes Dab lio her cen: 26 SU pe eee os tenets ae 
Social Security offset 
Offset of amount from annuity payable under Survivor Benefit Plan, 
10 U.S.C. 1447 et seg. representing Social Security benefit payable to 
widow at age 62 and widow with one dependent child must be calculated 
on basis of wages attributable to military service only, and formula used 
to calculate wages attributable to military service may not include wages 
from nonmilitary employment 
Two-year limitation 
Effective date 
Retired member who marries subsequent to retirement but prior to 
effective date of Survivor Benefit Plan under Pub. L. 92-425 (Sept. 21, 
1972), may provide\immediate coverage for his spouse regardless of 
2-year limitation under 10 U.S.C. 1447(3)(A) provided election is made 
within the time limitation stated in sec. 3(b) of the act, as amended by 
sec. 804 of Pub. L. 93-155 
Widower 
For purposes of 10 U.S.C. 1451(a) which provides for deduction from 
survivor annuity under Survivor Benefit Plan of amount equal to Social 
Security survivor benefit computed on basis of member’s military service 
only, widower’s benefit is not subject to same reduction as widow’s bene- 
fit when there is one dependent child since widower receives no Social 
Security benefit comparable to “mother’s benefit’? received by a widow 
under Social Security laws 
Validity 
Member of uniformed services retired prior to effective date of Survivor 
Benefit Plan, Pub. L. 92-425 as amended by Pub. L. 93-155, who 
executed election within 1 year to provide annuity for his widow but died 
prior to receipt of election in administrative office made valid election 
where election document had been signed in presence of witnesses and 
election form had passed from member's control prior to his death, and 
furthermore, secs. 3(b) and 3(e) provide that election made within 18 
months of effective date of act is effective when received by Secretary 
conGarmces JOU AIO COU day MRO O IAS SoU eee 
Withdrawal from participation 
Retroactive increase in retired pay 
Since ruling in Edward P. Chester, Jr., et al. v. United States, 199 Ct. 
Cl. 687, only establishes that higher active duty pay rate was required 
to be used in computing plaintiff’s retired pay entitlement, and 10 U.S.C. 
1436(b) makes no provision for voluntary reduction of annuity elected 
under Retired Serviceman’s Family Protection Plan in circumstances of 
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retroactive increase in active duty pay, only costs of annuity may be 
recomputed on basis of higher retirecl pay rate, and retroactive change 
in annuity elected, or withdrawal from Plan may not: be retroactively 
authorized. However, pursuant to 10 U.S.C. 1436(b) retired member 
may apply prospectively for annuity reduction, or under 10 U.S.C. 1552 
military records may be retroactively changed to correct.error or remove 
injuswe MAGil soli oLwoo_baliwodpel int os so Diag 2a VR 1a Fon! 
Assignment 
Banking facilities for deposit 
Although permissive authority in 31 U.S.C. 492(b) for issuanee by 
disbursing officers, in accordance with regulations prescribed by Secre- 
tary of the Treasury, of composite checks to banks or financial institu- 
tions for credit to'accounts of persons requesting in writing that recurring 
payments due them be handled in this manner includes issuance of 
Military Retired Pay checks, composite checks should not be issued 
without determination, pursuant to regulations tobe prescribed by 
Secretary, of continued existence and/or eligibility of persons covered, 
and-if provided by regulation deposits may be made to joint accounts 
as well /as'single‘accountel 20) 2 Le Bs EOL el 
Cost-of-living increases. (See PAY, Retired, Increases, 
Cost-of-living increases) 
Disability 
Name on promotion list 
Effect on retired pay 
AF major who was retired for disability under 10 U.S.C. 1201 and 1372 
after being recommended for promotion to gradé of lieutenant colonel, 
although entitled under sec. 206(a) of Reserve Officer Personnel Act of 
1954 to be placed on retired list in higher grade to which promoted (10 
aU.8.C. 1374(a)), is not entitled to retired pay based on higher grade (10 
U.S.C. 1374(d)), but pursuant to 10 U.S.C. 1372(1) his retired pay must 
be computed on grade of major, grade he was actually serving in on date 
of retirement since disability for which officer was retired was not found 
as result of physical examination for promotion as required by 10 U.S.C. 
1372(3). Furthermore, sec. 507(a)(7) of Officer Personnel Act of 1947, 
which permitted computation of an officer’s retired pay on basis of his 
promotion to higher grade, is not for application as it was repealed prior 
to officer’s placement on disability retired list 
Effective date 
Subsequent application effect 
Seagrave case 
Where member who is otherwise entitled to retired pay under 10 U.S.C. 
1331, but who does not file application for such pay until well after 
meeting age requirement, on basis of holding in case of Seagrave v. United 
States, 131 Ct. Cl. 790 (1955), and similar cases, such pay accrues from 
date of qualification or on first day of any subsequent month stipulated 
in application for such pay to begin, without regard to date such applica- 
tion is filed 
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Fleet reservists 
Retainer pay withholdings 
Felony conviction of member 

Retainer pay due member transferred to Fleet Reserve who was con- 
victed of felony and sentenced to more than 1 year’s confinement in 
correctional institution and who under statutes of State of Va. has com- 
mittee appointed over his estate, both real and personal, is considered 
to be out of control of member who no longer may dispose of his estate, 
a situation comparable to one mentally incompetent, and, therefore, 
retainer pay may be paid over to court-appointed committee upon court 
certification that committee has not been removed_-_-_-_----L22nscv22 

Foreign employment 

Retired, Regular AF officer who is regarded as holding an ‘“‘office of 
profit and trust’’ under Federal Govt. as those terms are used in Art. I, 
sec. 9, cl. 8 of. U.S. Constitution which prohibits persons holding such 
offices from accepting emoluments from foreign states. in absence of 
congressional consent, and who claims to be employed by American- 
based firm and receives civilian salary from that firm, where record shows 
that such firm is,merely a conduit whereby. he is detailed: by: that firm 
to work for instrumentality of foreign Govt. by virtue of contract. be- 
tween, American-based firm and such instrumentality to supply pro- 
fessional personnel, acceptance by retired member of salary for such 
employment comes within Constitution prohibition, and, while lacking 
penalty, such provision will be given effect by withholding from member’s 
retired pay amount equal to foreign salary received in violation of 
Constittifiené: ...=.......-.--.--..-<.2__- 3g -neltosros co-euse - 

Increases 

Cost-of-living increases 
Adjustment of retired pay 

Retired pay of a general (O-10) retired under 10 U.S.C. 8918, with 
over 30 years service is for computation based on floor provided by 
10 U.S.C. 140la(e), and in absence of specific language in statute and 
legislative history, floor provided by sec. 140la(e) must be regarded as 
rate of pay in effect on day before effective date of rate of monthly 
basic pay on which the member’s retired pay would otherwise be-based, 
plus applicable Consumer Price Index increases from that date forward, 
and any inequities resulting from application of sec. 140la(e) is matter 
for consideration: by Congress. 202 +. + «n+ je-sewetwesese deeigisass-ds 

Retired pay floor provided by 10 U.S.C. 140la(e) is for computation 
on rates of pay in effect on day before effective date of rates of pay on 
which a member’s retired pay is based. Accordingly, a general (O-10) 
who was retired in Feb. 1973 may have his retired pay equated to pay 
of a similar general retired in 1972, plus Consumer Price Index increases, 
but not to pay of similar generals whose retired pay is computed on rates 
in effect prior to 1972, even though he will receive less pay than gen- 
eralg.rotizing in,.1073-07 1092: oie ails oich- ke digddl-n a 4eeumenioetoee aah 

In computing retired or retainer pay, floor provided by 10 U.S.C. 
1401la(e) must be limited to rate of pay in effect on day immediately be- 
fore effective date of rate of monthly basic pay on which a member’s 
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retired or retainer pay would otherwise be based, plus appropriate Con- 
sumer Price Index increases from that date forward. Any inference in 51 
Comp. Gen. 384 to contrary should be disregarded; inconsistent pay- 
ments should be corrected immediately; and past overpayments need 
not be collected since they presumably were accepted in good faith by 
members and would be proper for waiver under 10 U.S.C. 2774______- 
Chief of staff 

The rationale expressed concerning application of 10 U.S.C. 1401a(e) 
in case of a general (O-10) is equally applicable in computing the retired 
pay of officer who served as Chief of Staff-___._._-_._._-..--___----- 

Members retained on active duty after retirement date 

Officers of AF and other military services whose monthly basic pay 
increased while they were held on active duty beyond mandatory 
retirement for physical evaluation purposes are entitled, to extent 
feasible, to computation of disability retired pay at higher basic pay in 
effect on their respective dates of retirement and to adjustment for 
underpayments that resulted because retired pay had been computed 
at lower rates in effect on their mandatory retirement dates, and they 
also may have credit for the additional active duty for longevity pur- 
poses, in view of Edward P. Chester et al. v. United States, 199 Ct. Cl. 
687, which held that Regular Coast Guard officers continued on active 
duty for physical evaluation were entitled to ‘‘no less’? than members 
entitled to compute their retired pay at the July 1 higher rates because 
they were not precluded from voluntarily retiring on June 30, their 
mandatory retirement dates. Retroactive application of Chester case 
is restricted by Oct. 9, 1940 barring act, and doubtful cases should be 
submitted to GAO. Overrules 43 Comp. Gen. 742, B-153784, Sept. 17, 
1969, B—172047, Feb. 23, 1972, and other similar decisions_-_-_-_------- 

Voluntary v. involuntary retirement 

Court’s interpretation in Edward P. Chester, Jr., et al. v. United 
States, 199 Ct. Cl. 687, that words “shall if not earlier retired be retired 
on June 30,” which are contained in mandatory retirement provision, 
14 U.S.C. 288(a), did not absolutely forbid Coast Guard officers manda- 
torily retired on June 30 in 1968 or 1969, as well as officers held on active 
duty beyond mandatory June 30 date, from retiring voluntarily under 
14 U.S.C. 291 or 292, and that officers were entitled to compute their 
retired pay on higher rates in effect on July 1, will be followed by GAO. 
Therefore, under res judicata principle, payment to claimants for periods 
subsequent to court’s decision may be made at higher rates in effect 
July 1. Payments to other claimants in similar circumstances, in view 
of fact court’s decision is original construction of law changing GAO’s 
construction, may be made both retroactively and prospectively, 
subject to Oct. 9, 1940 barring act, and submission of doubtful cases 
to GAO. Overrules B—165038 and other contrary decisions-- ---------- 

Holding in case of Edward P. Chester et al. v. United States (199 Ct. Cl. 
687), which authorizes computation of retired pay based on rates effec- 
tive July 1 rather than lower June 30 rates and accepted for Coast 
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Guard officers in 53 Comp. Gen. 94, and for Air Force officers held 
beyond mandatory retirement date for physical evaluation, in 53 
Comp. Gen. 135, is viewed as applicable to Marine Corps officers re- 
tired mandatorily pursuant to Pub. L. 86-155, 73 Stat. 333, in view of 
similarity between applicable statutes and/or Marine Corps, and, 
therefore, officer’s retired pay may be computed on rates in effect July 1 
of year in which he retires. 48 Comp. Gen. 30 and other similar decisions 
are overruiee. 2022 De ON ee Oe he ae DOR Bh aie 610 
Subsequent to Temporary Disability Retired List removal 
Member not bound by prior Survivor Benefit Plan election 
When service member’s name is removed from Temporary Disability 
Retired List and is returned to active list for purpose of retirement 
for length of service under another provision of law, since there may 
exist significant changes in member’s circumstances subsequent to his 
initial decision to participate or not participate in Survivor Benefit 
Plan, he is to be treated as a new prospective participant and must be 
given opportunity to fully review his future participation in Plan 
prior to such retirement with positive action to be taken administratively 
to insure that details and ccsts are fully understood by him_-_-_-_-_------ 971 
Survivor Benefit Plan 
Children 
Where member who after retirement has contributed to Plan and 
after break in service is recalled to active duty and dies while serving 
on that duty, surviving spouse who is eligible to receive annuity elected 
under 10 U.S.C. 1448(a) would have alternate right to receive annuity 
authorized under 10 U.S.C. 1448(d), if such annuity would provide the 
BRR as ire Fe ae On a Pt a eg ete 847 
Blind 
When deceased service member’s child is receiving welfare and Social 
Security payments based on a determination of blindness and that condi- 
tion is indicated to have existed since birth, such payments may not be 
considered as constituting substantial gainful activity so as to disqualify 
child as eligible annuitant under 10 U.S.C. 1435(2) (B) to receive annuity 
under the; errr, 10) 0.8.6, P43), Bieees on 5. oa oo sees ents ote 3s 918 
Whether child of deceased member of uniformed service, who is over 
18 years of age, is or is not capable of self-support in blindness or other 
physical disability cases, where such condition antedated 18th birthday, 
for purposes of establishing eligibility as annuitant under 10 U.S.C. 
1435 (2) (B), such issue is for resolution based on all facts in each particular 
case and no specific guidelines can be established___.___.-.---------- 918 
Effect of Veterans Administration benefits 
Where surviving spouse is eligible to receive survivor annuity under 
10 U.S.C. 1448(d), such language contained therein which relates to 
eligibility of spouse to receive DIC payments from Veterans Admin., 
when considered in conjunction with other portions of subsec. (d), must 
be construed only as prohibiting payment of SBP annuity where amount 
of VA benefits under 38 U.S.C. 411(a) exceeds maximum annuity 
otherwise payable under 10 U.S.C. 1448(d)__-_---------------------- 847 
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PAY—Continued Page 
Retired—Continued 
Survivor Benefit Plan—Continued 
Election status 
Recalled to active duty 
In case of a service member who is retired after passage of the Survivor 
Benefit Plan, 10 U.S.C. 1447-1455, is immediately recalled to active 
duty and then dies while serving on that duty, entitlement to survivor 
benefit annuity would accrue only under provisions of 10 U.S.C. 1448(d)_ 847 
Where service member elects to provide coverage under Survivor 
Benefit Plan for spouse and children, is retired and recalled to active 
duty after break in service after contributing to Plan and then dies while 
serving on that duty, eligible spouse has basic right to coverage elected 
by member under 10 U.S.C. 1448(a) and payment under 10 U.S.C. 
1450(a)(1) and upon the death of spouse the surviving dependent 
children would have basic continuation right to payment under 10 U.S.C. 
1450(a) (2) during remaining period of their dependency as defined in 
TOS Gis CROC OO) aren oi 8 ee inci es a a pee rea 847 
Limitations 
Spouse 
Where entitlement to survivor benefit annuity accrues under 10 
U.S.C. 1448(d) and that is the only basis for coverage under Plan, by 
virtue of limitations contained therein, only the otherwise eligible 
surviving spouse would be entitled to annuity and such annuity would 
terminate upon that spouse’s death or loss of eligibility_..._..._._._- 847 
Missing persons 
Date of death determination 
In cases where Survivor Benefit Plan annuity under 10 U.S.C. 1448(d) is 
established for survivor of member who entered MIA status before com- 
pleting sufficient active service to qualify for retired or retainer pay but 
remained in such MIA status long enough to so qualify, inception date for 
payment of annuity under 10 U.S.C. 1450 is the day after the date the 
Secretary concerned makes determination of death so long as such date 
of determination occurs after Sept. 21, 1972, notwithstanding fact that a 
date earlier than date of determination may be used to establish date of 
death- required under 3¢ U.S.C..555 or:506_.._.. . -. <2 oso een 887 
Status 
In cases involving active duty service personnel who enter a missing 
in action status regardless of date when such member entered that status 
and are subsequently determined to have died in that status, since time 
in a MIA status under 37 U.S.C. 551-558 is treated as active service for 
purposes of pay, allowances and other benefits, such time shall be con- 
sidered as qualifying service for purpose of establishing both the mini- 
mum eligibility retirement for years of service and retired pay 
computation within meaning of the Survivor Benefit Plan, 10 U.S.C. 
1447-1455, for the purpose of establishing an annuity under 10 U.S.C. 
TORN ie cas pet ee 887 
Survivor Benefit Plan v. Civil Service Retirement Survivorship 
Plan 
Under provisions of 10 U.S.C. 1450(d), Survivor Benefit Plan annuity 
elected by retiree who waives military retired pay for use of military 
credits to increase his Civil Service retirement benefits, is not payable 
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unless retiree elects not to participate in Civil Service retirement sur- 
vivorship plan; nor is it required under provisions of 10 U.S.C. 1452(e) 
that deposits be made under Survivor Benefit Plan in such circumstances 
unless retiree elects not to participate in Civil Service retirement sur- 
vivorship plan 
Withholding 
Contracting with Government 
A retired regular AF officer engaged in sale of electrical equipment 
whose business activities included making calls on Dept. of Defense 
(DOD) agencies, as well as installation of National Oceanic and At- 
mospheric Admin., for purpose of rendering technical assistance, up- 
dating catalogue materials, providing information on companies he 
represented and their products, determining future markets, and con- 
tacting Govt. purchasing agents, is considered as actively participating in 
procurement process for purpose of obtaining business for his employer 
and such participation constitutes sales activities in violation of 37 U.S.C. 
801(c) and DOD Directive 5500.7, Aug. 8, 1967, notwithstanding 
member’s contention that majority of calls were made in response to 
inquiries for technical information and, therefore, payment of retired 
pay to member during period of participation in procurement process is 
PI ana itt aan ee See es CU ee wae waan 
Felony conviction of member 
Retainer pay due member transferred to Fleet Reserve who was con- 
victed of felony and sentenced to more than 1 year’s confinement in 
correctional institution and who under statutes of State of Va. has com- 
mittee appointed over his estate, both real and personal, is considered to 
be out of control of member who no longer may dispose of his estate, a 
situation comparable to one mentally incompetent, and, therefore, re- 
tainer pay may be paid over to court-appointed committee upon court 
certification that committee has not been removed 
Service credits 
Active duty after retirement 
Physical evaluation 
Officers of AF and other military services whose monthly basic pay 
increased while they were held on active duty beyond mandatory retire- 
ment for physical evaluation purposes are entitled, to extent feasible, to 
computation of disability retired pay at higher basic pay in effect on their 
respective dates of retirement and to adjustment for underpayments 
that resulted because retired pay had been computed at lower rates in 
effect on their mandatory retirement dates, and they also may have 
credit for the additional active duty for longevity purposes, in view of 
Edward P. Chester et al. v. United States, 199 Ct. C). 687, which held that 
Regular Coast Guard officers continued on active duty for physical 
evaluation were entitled to ‘‘no less’? than members entitled to compute 
their retired pay at the July 1 higher rates because they were not pre- 
cluded from voluntarily retiring on June 30, their mandatory retirement 
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Page 


dates. Retroactive application of Chester case is restricted by Oct. 9, 1940 
barring act, and doubtful cases should be submitted to GAO. Overrules 
43 Comp. Gen. 742, B-153784, Sept. 17, 1969, B-172047, Feb. 23, 1972, 
and ofheneimillat decisioms.2 00 4 2245325. wee BSE AS SUE eS 135 
Severance 

Effect on subsequent retirement benefits 

Regular Air Force officer who was removed from active list under sec. 
106 of Title I of Pub. L. 810, 80th Congress and who received severance 
pay under that section is not barred from being retired under 10 U.S.C. 
1331, upon attaining age 60 so long as he is otherwise qualified to receive 
sudhwetésdemays fica 2d ve) See elas SRS ee 921 

Recoupment 

Exception 

Where certain provisions of law governing separation from active list 
authorize severance pay, and require refund of such pay upon retire- 
ment, but where other provisions such as 10 U.S.C. 3786 and 8786 do not 
state such requirement, in absence of such limiting statutory provision 
or clear indication of Congressional intent to the contrary refund of 
severance pay is not required as a condition precedent to receipt of 
retired:pay under 10 UiS:@s 183-2 cot fede eek aie 921 
Submarine duty 

Absence periods 

Training and rehabilitation 

While the 14-man augmentation to crew of nuclear-powered attack 
submarines, which allows members of submarine to remain in port for 
periods of training and rehabilitation, is not, strictly speaking, compara- 
ble to the two-crew system as used in nuclear-powered ballistic missile 
submarines, legislative history of P.L. 86-635, July 12, 1960, which 
amended law relating to payment of incentive pay for periods of training 
and rehabilitation away from submarine in cases of off-ship crew of two- 
crew nuclear-powered submarines (37 U.S.C. 301(a)(2)), is not so re- 
strictive so as to prohibit payments of incentive pay during periods of 
training and rehabilitation on continuous basis in case of augment crew 
of nuclear-powered attack submarines, so long as such training and reha- 
bilitation periods bear reasonable relationship to periods of duty aboard 
the submarine and no severe imbalance of assignments occurs among 
crew members 762 


PAYMENTS 

Absence or unenforceability of contracts 

Quantum meruit 

Benefit to Government requirement 

Amount claimed for movement of tug and barge under canceled con- 
tract because contractor did not have required ICC authority is not 
reimbursable as agent of Govt. may not waive requirement that a water 
carrier in interstate commerce is subject to regulation under Interstate 
Commerce Act, and since no benefit accrued to Govt., payment on a 
quantum meruit basis may not be made- __..------------------------- 620 
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PAYMENTS—Continued 
Absence or unenforceability of contracts—Continued 
Quantum meruit—Continued 
Value of services and materials furnished 
Although under ordinary circumstances contracting officer is not 
expected to anticipate possibility that bidder will claim mistake in bid 
after award, where he was on notice of possibility of bid error in alter- 
native item to basic bid for electrical distribution system and where bid- 
der had attempted to modify by late telegram both basic bid, Item 1, 
and alternative item, Item 1A, contracting officer should have been 
alerted to possibility of error on both items and it would have been pru- 
dent prior to award of Item 1 to inquire if attempted price increases re- 
flected mistakes in both items, particularly since bidder had not acqui- 
esced in award. Therefore, upon establishing existence of mistake, no 
contract having been effected at award price, and substantial portion of 
work having been completed, contractor may be paid on a quantum 
valebat or quantum meruitt basis, that is, reasonable value of services and 
materinissctunliv furnished. . .~ sci wimas once eraiwesgeclsek dau 
PERSONAL SERVICES 
Arbitrators 
Contract to conduct study of labor management activity and processes 
proposed to be entered into between a retired Federal employee and 
OEO under the authority granted the Director in sec. 602 of Economic 
Opportunity Act of 1964 to obtain services of experts and consultants, 
either through direct employment or by contract, in accordance with 
5 U.S.C. 3109, when construed on basis of whole arrangement existing 
between the parties and not only from the wording of the contract evi- 
dences the former employee will represent OEO in connection with 
labor-management grievances and arbitration proceedings that will 
require close working relationship with agency employees, relationship 
that is incompatible with an independent contractor relationship and 
should former employee accept employment under such arrangement 
his pay would have to be reduced in accordance with 5 U.S.C. 8344(a) by 
the amount of his civil service annuity............-.-.------------.-- 
Private contract v. Government personnel 
In view of funds provided in its current appropriation for “special 
counsel fees,’’ Federal Communications Commission may procure services 
of a retired Govt. attorney in connection with investigation and pro- 
ceedings he directed prior to retirement, and amount payable to him is 
not subject under 5 U.S.C. 8344(a) to set-off by amount of his retirement 
annuity since retiree’s expertise and thorough knowledge in matter will 
enable him to perform functions described in ‘Statement of Work’’ con- 
tained in proposed contract independently rather than under an em- 
ployer-employee relationship...- 2.4... so2<05--5.-ecnnc~cneusees- 
What constitutes 
Arbitration proceedings 
Contract to conduct study of labor management activity and proc- 
esses proposed to be entered into between a retired Federal employee 
and OEO under the authority granted the Director in sec. 602 of Eco- 
nomic Opportunity Act of 1964 to obtain services of experts and con- 
sultants, either through direct employment or by contract, in accordance 
with 5 U.S.C. 3109, when construed on basis of whole arrangement exist- 
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PERSONAL SERVICES—Continued Page 
What constitutes—Continued 
Arbitration proceedings—Continued 
ing between the parties and not only from the wording of the contract 
evidences the former employee will represent OEO in connection with 
labor-management grievances and arbitration proceedings that will 
require close working relationship with agency employees, relationship 
that is incompatible with an independent contractor relationship and 
should former employee accept employment under such arrangement his 
pay would have to be reduced in accordance with 5 U.S.C. 8344(a) by 
the amount of: his, civil service annuity...» ~ s22. 2 - Lose gsueeeis 542 
POSTAL SERVICE, UNITED STATES 
Claims 
Losses in the mails 
Since under 39 U.S.C. 401(8) the Postal Service is authorized to settle 
and compromise claims against itself, GAO does not have jurisdiction to 
consider possible liability of Postal Service for a lost check________--_--- 607 
PRESIDENT 
Appointments. (See APPOINTMENTS, Presidential) 
Authority 
Basis 
Since protective services provided by the Secret Service for former 
Vice President Agnew at request of President are being furnished with- 
out authority of law they should be discontinued. 18 U.S.C. 3056 (a), 
the statute that authorizes Secret Service protection, does not provide 
for protection of a former Vice President, and the President does not 
have “inherent executive power” to order Secret Service protection for 
former Vice President as President’s power must stem either from act of 
Congress or from the Constitution itself__.__._.__.__.__--------------- 600 
Presidential appointees 
Leaves of absence 
Status 
U.S. attorneys who are compensated at Executive Schedule rates are 
excluded from coverage of Annual and Sick Leave Act since 5 U.S.C. 
6301(2)(x) exempts from coverage all officers appointed by President 
whose basic rates of pay exceed highest General Schedule (GS) level 
and although 5 U.S.C. 6301(2)(x) refers to individual whose rate of 
pay “exceeds” highest GS level, intent of Act can be effected only if 
those whose salaries are intended to exceed highest GS level by virtue 
of assignment to Executive Schedule are exempted even though GS-18 
and Executive Level V officials may at times receive equal pay. Further- 
more, while discretionary exemption authority in 5 U.S.C. 6301 (2) (xi) 
prohibits President from excluding any U.S. attorney from coverage 
under the leave act, clause does not operate to nullify statutory exclu- 
sion. required by. 5 U.S.@::6801(2)(«)- 22525 e-6c2 seen eo ee ab ed 577 
Secret Service Protection 
Annuities for Secret Service personnel 
Since under 18 U.S.C. 3056, Secret Service in addition to protecting 
President has numerous criminal investigation functions, security 
officers and specialists may count time spent in activities related to 
Presidential protection, as well as time spent in directly protecting 
President on temporary or intermittent assignments, toward accumu- 
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Secret Service Protection—Continued 
Annuities for Secret Service personnel—Continued 

lation of requisite 10 years prescribed by sec. 4—522 of title 4, D.C. 
Code, for entitlement to retirement annuities under Policemen and 
Firemen’s Retirement and Disability Act, even though authority to 
transfer deposits from Civil Service Retirement and Disability Fund 
to general revenues of D.C. specifies full-time agents protecting Presi- 
dent. Approval of future eligibility revisions to participate in D.C. 
Police Retirement Plan is responsibility, pursuant to sec. 4-535, of D.C. 
Commissioner, and should additional transfers affect integrity of Police- 
men and Firemen’s Retirement and Disability Fund, this might be 
basis of remedial legislation. _______-_-_- ey ere eens oe 


PROPERTY 


Private 

Damage, loss, etc. 

Carrier’s liability 
Articles of high v. extraordinary value 

Claim acquired by assignment pursuant to Military Personnel and 
Civilian Employees’ Claims Act, 31 U.S.C. 240, against carrier for 
loss of antique Imari and Kutani Japanese porcelains in transit of Air 
Force officer’s household goods properly was recovered by setoff against 
carrier who has denied liability because porcelains were not declared 
to have extraordinary value; loss was not listed at time of delivery; 
and shipment being only one in van it could not have been misdelivered. 
However, although of high value, antique porcelains are not articles 
of extraordinary value and since valuation placed on shipment was 
intended to include porcelains, separate bill of lading listing was not 
required, clear delivery receipt may be rebutted by parol evidence; 
and carrier’s receipt of more goods at origin than delivered establishes 
WTNNG FACTS LEGS OF Loss in iranmert. © 2.52 S250 2 2) =. - BEA aRS ie BONA! 

Federal funds for improvements, repairs, etc. 

Limitation on expenditures 

General rule prohibiting use of appropriated funds for permanent 
improvements of private property (5 Comp. Dec. 478) unless specifi- 
cally authorized by law, and limited exception to that rule in sec. 322 
of Economy Act (40 U.S.C. 278a) which, in effect, permits expenditures 
for alterations, repairs, and improvements of rented premises not in 
excess of 25 percent of first year’s rent is for application to proposed 
alteration, repairs, and improvement of permanent nature to premises 
rented for housing flight service stations and other air navigation 
facilities operated by FAA in connection with air control facilities 
since sec. 207(b) of Federal Aviation Act concerning establishment 
and operation of air traffic control facilities does not constitute statutory 
authority for FAA to effect permanent improvements to private property 
without regard to limitation in 40 U.S.C. 278a_ __-_- best SD GUIs 1S 
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PROPERTY—Continued 

Private—Continued 

Repairs and improvements 

Disabled veteran’s home 

Veterans Admin. funds appropriated for medical care of eligible 
veterans may be used to install central air-conditioning in home of 
disabled veteran who suffers body temperature impairment as there is 
no satisfactory alternative to treat him in noninstitutional setting, and 
installation of central air-conditioning—necessary for effective and 
economical treatment—is reasonably related to and essential to carry 
out purpose of appropriation to medically rehabilitate veteran in nonhos- 
pital setting to obviate need for hospital admission. Furthermore, 
general rule that appropriated funds may not be used for permanent 
improvements of private property in absence of specific legislative 
authority is not for application since improvement is for benefit of 
veteran and not U.S________-_-_-_- SL USL, RBG See 351 
Public 

Damage, loss, etc. 

Measure of damages 
Restoration of claimant's position 

Inclusion of overhead by AF installation in damages collected from 
REA Express for the Govt.’s repair of radar sets damaged in transit 
was not improper because overhead constituted 43 percent of damages 
assessed since law is concerned with restoration of claimant to position 
he would have occupied had there been no loss or damage to its shipment, 
and overhead cost assessed is sustained by cost accounting records. 
Moreover, courts in addition to direct cost of labor and materials have 
included overhead in damages allowed, and REA previously accepted 
overhead charged when overhead represented 20 percent of repair costs. 
Courts also require any enhancement of value by reason of repair to be 
proved defensively by competent evidence and, therefore, consideration 
may not be given to REA’s unsupported allegation that value of radar 
sets was enhanced by repair job: .... 2. 2222-22 ole ae 109 

Value of item 

Deduction by Govt. of full value of goods damaged in transit, and 
subsequent denial of claim for amount deducted by GAO is sustained 
where contract of carriage is complete and unequivocal on its face as 
to the contracted rate, and where contracted rate was the only one 
available tothe Governments. 260) fiyliuciiie bia stawaee ie ogy 747 

Fire fighting services 

Reimbursement by GSA to St. Louis Community Fire Protection 
District (CFPD) and other separate district and local fire departments 
for supplemental expenses incurred due to equipment losses and payroll 
costs for personnel called to duty to respond to fire at Military Personnel 
Records Center is not authorized since Center is located within area 
covered by St. Louis CFPD, which as political subdivision under 
Missouri law has statutory duty to render fire fighting services without 
cost, duty that extends to property of U.S. in view of Govt.’s sovereign 
immunity from taxation. Although Record Center lay outside boundaries 
of surrounding district and local fire departments, and GSA has author- 
ity to contract for their services, their obligation to respond to Center 
fire arose out of mutual agreements with CFPD_____---------------- 410 
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PROPERTY—Continued 


Public—Continued 
Surplus 
Disposition 
Sales. (See SALES) 
Repurchase by Government 
From surplus dealers 
Under solicitation that called for furnishing new manufactured air- 
craft solenoid valves but contained provisions under which surplus 
dealers could participate, rejection of proposal offering to furnish new 
former Govt. surplus valves was proper in view of fact that the valves 
needed replacement of rubber ‘‘O”’ rings which constitutes refurbish- 
ment and would therefore require performance retesting that neither 
agency nor offeror was in position to perform_-___-_.-..-_-_-----_--- 
Real. (See REAL PROPERTY) 


PUBLIC BUILDINGS 


Dedication ceremonies 

Expenses 

Since holding of dedication ceremonies and laying of cornerstones 
connected with construction of public buildings and public works are 
traditional practices, costs of which are chargeable to appropriation for 
construction of building or works, expense of engraving and chrome 
plating of ceremonial shovel used in ground breaking ceremony would 
be reimbursable and chargeable in same manner as any reasonable 
expense incurred incident to cornerstone laying or dedication ceremony 
but for fact evidence has not been furnished as to who authorized the 
chrome plating and engraving of shovel; where shovel originated; 
subsequent use to be made of shovel; and why there was l-year lag 
between ground breaking ceremony and plating and engraving of 
SHOVE ceededewtentorabivccauieente Jaucmeuecdbecuse beet oeleat 


PURCHASES 


Purchase orders 

Mistakes 

Correction 

Acceptance of bid at aggregate amount quoted—bid which stated 
“Bid based on award of all items” and offered prompt payment dis- 
count—under invitation for 37 items of electrical parts and equipment 
to be bid on individually and bid to show total net amount, without 
verification of aggregate bid although it was substantially below total 
net amounts shown in other bids and next lowest bid was verified, 
entitles supplier of items, pursuant to purchase order issued, to ad- 
justment in price to next lowest aggregate bid, less discount offered, 
since contracting officer considered there was possibility of error in 
higher bid he should have suspected lower bid likewise was erroneous, 
and supplier having been overpaid on basis of item pricing, refund is 
owing Govt. for difference between amount paid supplier and next 
lowestibithis coivtepolslall 228 cabs ot cio. vaotesls cul ceal cucu 
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QUARTERS ALLOWANCE 
Civilian overseas employees 
Awaiting transportation 
Hotel expenses incurred in U.S. incident to move to post of assign- 
ment abroad cannot be reimbursed under the transfer allowance au- 
thority of 5 U.S.C. 5924(2). While Congressional intent to extend 
transfer allowance to cover temporary lodging expenses incurred incident 
to employee’s establishing himself at post in the U.S. between foreign 
assignments is clear, we find no such intent with regard to temporary 
lodging expenses incurred in U.S. incident to assignments abroad 
Dependents 
Children 
Female members 
Regulations relating to payment of basic allowances for quarters 
that require that female member of military service must provide 
more than one-half of support for dependent child before she may 
receive payment of basic allowances for quarters may be revised to 
authorize payment of allowance for dependent child of female member 
on same basis as that prescribed for male member in view of fact that 
although Frontiero decision by Supreme Court was concerned with 
right of female member to receive allowances and benefits on behalf of 
civilian husband, rationale and language of decision connote intent 
by court that decision should be broadly applied 
Female members 
Entitlement restrictions removed 
Claims procedure 
As Frontiero decision, decided May 14, 1973, in which Supreme 
Court ruled on inequality between male and female military members 
with regard to quarters allowances, was original construction of con- 
stitutionality of 37 U.S.C. 401 and 403, decision is effective as to both 
active and former members from effective date of statute, subject to 
barring act of Oct. 9, 1940 (31 U.S.C. 71a). Documentation required 
from female members to support their claims should be similar to that 
required of male members under similar circumstances and should be 
sufficient to reasonably establish member’s entitlement to increased 
allowances. Although claims for 10-year retroactive period may be 
processed by services concerned, since filing claim in administrative 
office does not meet requirements of barring act, claims about to expire 
should be promptly submitted to GAO for recording, after which they 
will be returned to service for payment, denial or referral back to GAO 
for adjudication. Doubtful claims should be transmitted to GAO 
for sevtlemene. 04s C80 Polen se OR! 3S AR 8 sa ase 
Husband’s dependency 
Frontiero case effect 
Distinction between dependents of male and female members of 
uniformed services having been removed by Supreme Court of U.S. 
in Frontiero v. Richardson, decided May 14, 1973, and by enactment of 
P.L. 93-64, effective July 1, 1973, language in par. M1150-9 of JTR 
reading ‘‘A person is not a dependent of a female member unless he is. 
in fact, dependent on her for over one-half of his support,” may be 
deleted and made effective as of date of decision, May 14, 1973. Also 
recommended is amendment of par. M7151-2 by deleting reference to 
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QUARTERS ALLOWANCE—Continued 


Dependents—Continued 

Husband’s dependency—Continued 

Frontiero case effect—Continued 

lawful “wife” and substituting the word “‘spouse,’”’ but since use of the 
term ‘‘dependent” in pars. M7151-2 and M7107 of JTR is not discrimi- 
natory in light of Frontiero decision, no change in language of paragraphs 
is requiged.. eiceted.u.li whtedi 2actusitscuddoucoldldsvo. ster Alges 
Female members 

Entitlement to allowance 

Statutes of limitation 

Under ruling in Frontiero v. United States, 411 U.S. 677 (1973), that 
certain portions of 37 U.S.C. 401 and 403, the statutory provisions that 
govern basic allowance for quarters (BAQ) entitlement, are unconstitu- 
tional, Dept. of Defense may not deny BAQ payments to current or 
former female service members who otherwise qualify for BAQ payments 
for periods antedating Sept. 138, 1973, issuance date of revised DOD 
instructions. However, claims which accrued more than 10 years prior 
to receipt in GAO are barred from consideration by act of Oct. 9, 1940, 
31 Us@; Tinesweeswece. cavol) eee ead cocisoebubricovl cern 
Government quarters 

Husband and wife service members 

Although Frontiero decision has no effect on dependency status of 
service members married to each other as prescribed by 37 U.S.C. 420, 
since member may not be paid increased allowance on account of de- 
pendent for any period during which dependent is entitled to basic pay, 
differential treatment accorded male and female members in assigning 
quarters requires amendment of DOD Directive to prescribe entitlement 
to both male and female members to basic allowance for quarters at 
the without dependent rate when adequate public quarters for depen- 
dents are not available, notwithstanding availability of adequate single 
quarters; to reflect that neither husband nor wife occupying Govt. 
quarters for any reason who has only the other spouse to consider as 
dependent is entitled to basic allowance for quarters in view of 37 U.S.C. 


420; and to provide that when husband and wife are precluded by dis-. 


tance from living together and are not assigned Govt. quarters, each 
is entitled to quarters allowance as prescribed for members without 
dependerteo: sudiid-euleouisgabiack boat domes get went toa iss 
Leave or travel status 

Unused accrued leave payments 

Sex discrimination removal 

Since act of July 9, 1973, P.L. 93-64, repealed provision of 37 U.S.C. 
401 relating to proof of dependency by female member, quarters allow- 
ance prescribed in 37 U.S.C. 501(b) for inclusion in computation of male 
member’s unused accrued leave that is payable at time of discharge, may 
be allowed female members on basis they are entitled to same treatment 
accorded male members who are not normally required to establish that 
their wives or children are in fact dependent on them for over one-half 
their support. Allowance may be paid retroactively by service concerned, 
subject to Oct. 9, 1940 barring act, but claims about to expire should be 
transmitted to GAO pursuant to Title 4, GAO 7, as should doubtful 
claims 
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QUARTERS ALLOWANCE—Continued Page 
Temporary duty 
Between completion of basic training and permanent duty assignment 
Enlisted member without dependents in pay grade E-4 (less than 4 
years’ service) or below while performing temporary duty between date 
he completes basic training and date he receives orders naming perma- 
nent duty station to which he will report on completion of temporary duty 
is not in travel status and is entitled to basic allowance for quarters when 
Govt. quarters are not available to him while serving at place of per- 
formance of his basic duty assignment, which may be regarded as his 
permanent station for this purpose _______-.-.--_-------+--2- LLL Le 740 
Station allowance entitlement 
Members of uniformed services without dependents assigned to two- 
crew nuclear-powered submarines who are receiving basic allowance for 
quarters and subsistence while performing temporary additional duty 
for training and rehabilitation ashore at overseas home port of submarine 
in excess of 15 days are entitled to housing and cost-of-living allowances 
authorized under 37 U.S.C. 405 and par. M4301 of Joint Travel Regs. 
notwithstanding fact submarine is permanent station of members and 
housing and cost-of-living allowances are payable only at permanent 
station, since Congress did not intend to preclude payment of such 
allowances to members actually experiencing higher cost for housing and 
cost of livittg cad. uc. 2iubitd 283 tad aleebtinsb 16) Wwoupod Wn aieusce 535 


RATION COMMUTATION PAYMENTS 

Increase 

Public Law 90-207 

Although sec. 8 of act of December 16, 1967, Pub. L. 90-207, 81 Stat. 
654, provided for automatic increases in military basic pay based on 
percentage applied to “regular compensation’? which includes subsis- 
tence allowance, neither that law nor any other law specifically or 
impliedly repealed provisions of 37 U.S.C. 402(b) which require that basic 
allowance for subsistence for enlisted members who are on leave, or are 
otherwise authorized to mess separately, shall be equal to cost of the 
ration as determined by Secretary of Defense, and adjustments made in 
SUUREIER CNDED UNSURE SORCT TIN CNEM Cn a ee near cied 853 


REAL PROPERTY 

Surplus Government property 

Sale 

Deposit 
Contract default 

When a limited partnership, the successor in interest to a joint venture, 
failed to perform obligation undertaken by initial partnership, forfeiture 
of original deposit is required as the D.C. Redevelopment Land Agency 
may not waive its right of forfeiture since no consideration passed to 
Agency to permit waiver of Govt.’s right, and furthermore, delay in 
seeking forfeiture does not constitute waiver of forfeiture right as delay 
was requested by successor partnership in order to find means to perform 
CE: CRF aerisNE CORrmerene a = SN Se ee 2 a eee eee ere are 574 
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RECORDS 

Contractors 

Confidential nature 

Contents of impact statement prepared by SBA prior to determining 
to set-aside subcontracting of mortuary services pursuant to contract 
entered into under authority of sec. 8(a) of Small Business Act with 
another Govt. agency are not for release since Comptroller General’s 
Order No. 1.3, Jan. 4, 1968, exempts from disclosure commercial or 
financial information which is privileged or confidential, exemption that 
pertains to information which would not customarily be made public by 
person from whom it was obtained by Government_---------_-___-_- 
‘‘Public Information Law’’ 

Agency records 

General Accounting Office authority to require disclosure 

Whether refusal of contracting agency to permit bidder to examine 
basis for estimated annual quantities of personal property to be prepared 
for shipment or storage violates Freedom of Information Act, 5 U.S.C. 
552(a)(3), and implementing regulations, is not for consideration by 
GAO since GAO has no authority to determine what information must 
be disclosed under act by other Govt. agencies.__._________________- 

Application 

Contractor records 

Cancellation of request for proposals for cartridges on basis out-of- 
pocket costs for performance in a contractor-owned and -operated 
(COCO) plant compared unfavorably with out-of-pocket costs incurred 
in Govt-owned contractor-operated (GOCO) plants, and award to 
GOCO facility was in accord with terms of solicitation that conformed 
with par. 1-300.91(a) of Army Ammunition Command Procurement 
Instruction, which in turn is consistent with 10 U.S.C. 4532(a), “‘Arsenal 
Statute.” Furthermore, where GOCO plants are operated under cost 
reimbursement type contracts and fixed-price competition with COCO 
sources is precluded, cost comparisons are necessarily utilized; internal 
records of GOCO plant are not within disclosure provisions of 5 U.S.C. 
552; and as GOCO activity is not Govt. commercial or industrial activity 
for purposes of BOB Cir. A-76, Federal taxes, depreciation, insurance, 
and interest are not for inclusion in GOCO cost estimates____________ 


REFUSE ACT PERMIT PROGRAM 
Discharge permits 

Fee refund 

Since applications for discharge permits under Refuse Act Permit 
Program, which were filed with the Corps of Engineers or EPA, were 
not processed because the authority to issue permits was given to the 
States pursuant to sec. 402 of Federal Water Pollution Control Act, as 
amended by Federal Water Pollution Control Act Amendments of 1972, 
33 U.S.C. 1342, refund may be made by EPA of application fees charged, 
for although fees were properly received, deposit of fees into Treasury 
as miscellaneous receipts was erroneous. Therefore, amounts that are 
proper for refund should be transferred from receipt account to “‘sus- 
pense fund’ for refund, and in future until properly for deposit into 
Treasury as miscellaneous receipts, fees should be deposited into Treas- 
ury as trust funds in accordance with 31 U.S.C. 725r___.....--------- 
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REGULATIONS 

Amendment 

Overlapping requirements 

Since some overlap exists between film listed on primary source 
Federal Supply Schedule (FSS) contract and multiple-award FSS con- 
tract, it is reeommended that General Services Admin. regulations be 
modified to prohibit use of multiple-award FSS contract where agency 
needs would be satisfied by purchase from primary source contractor__ 

Retroactive. (See REGULATIONS, Retroactive) 
Applicability to laws 

Requirement 

The Administrator of EPA having been informed that regulations 
promulgated pursuant to the Federal Water Pollution Control Act, 
Pub. L. 92-500, 33 U.S.C. (1970 ed., Supp II) 1251, are inconsistent 
with statute and must be revised, is required by sec. 236 of Legislative 
Reorganization Act of 1970 to report to the appropriate congressional 
committees as to action taken with respect to the corrective reeommenda- 
tions made by the GAO 
Construction 

Agency determination 

Acceptance 

Under SBA regulation that provided procurements will not be selected 
pursuant to sec. 8(a) of Small Business Act program—authority to 
subcontract contracts entered into by SBA with other Govt. agencies— 
‘“‘where small business concerns are dependent in whole or in significant 
part on recurring Govt. contracts,’’ reliance of SBA on use of sales rather 
than profit as measuring standard to determine contractor under expiring 
contract for mortuary services was ineligible for sec. 8(a) subcontract 
award must be accorded greatest deference in line with Allen M. Camp- 
bell Co. v. Lloyd Wood Construction Co., 446 F. 2d 261, even though 
Administration’s interpretation of its regulation was merely one of 
several reasonable alteratives and may not appear as reasonable as 
some. OUNGP 2c eecet: oo. ob lacoldensusdgo enn teed ses 
Force and effect of law 

Armed Services Procurement Regulation 

Bid to furnish services, labor and material for installation of auto- 
mated fuel handling system accompanied by descriptive literature 
required by invitation but containing proprietary data restriction was 
not submitted in accordance with par. 2-404.4 of Armed Services Pro- 
curement Reg. (ASPR), which provides that bids prohibiting disclosure 
of sufficient information to permit competing bidders to know essential 
nature and type of products offered on those elements of bid which 
relate to quantity, price, and delivery terms are nonresponsive bids, and 
regulation implementing 10 U.S.C. 2305 providing for public disclosure 
of bids has force and effect of law. In addition to nonresponsiveness of 
bid under standards of ASPR 2-404.4, bid was unacceptable on basis 
the phrase “or equal’’ in specification soliciting cable had been mis- 
iniiferpreted inners. lo. csu2id. Loeb. weet esa Se eee 
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REGULATIONS—Continued 


Implementing procedures 

Service Contract Act of 1965 

Although Congress intended, in enacting the Service Contract Act 
Amendments of 1972, that wage determination issued as result of 
hearings held pursuant to sec. 4(c) of Service Contract Act would be 
applicable to contracts awarded prior to issuance of wage determination, 
appropriate implementing regulations have not been promulgated and 
GAO urges issuance of regulations as soon as practicable to provide for 
required contract clauses. .<<<is- ace suecnweccie se ce SMA Zig a9) 
Modification 

General Accounting Office instigation 

Practice of National Labor Relations Board (NLRB) of making 
promotions effective at beginning of pay period following date ‘‘notice’’ 
of promotion is received in personnel office, which delays pay increase 
for 13 days, may not be corrected by changing beginning of workweek 
to Monday since word “following” as used in NLRB procedure for 
making promotions effective means “‘after’’ and change proposed would 
further delay increase to 14 days. Also, retroactive corrective regulation 
would violate rule that personnel action may not be made retroactively 
effective to increase right of employee to compensation in absence of 
administrative error. However, to avoid time lag in promotion under 
policy of making promotion effective at beginning of pay period following 
“notice” NLRB should provide by regulation that promotion be made 
effective at beginning of the pay period following approval by the official 
authorized to approve promotions. _....._....-.--.-..-------_----- 
Procurement j 

General Services Administration 

The Comptroller General is aware of no basis for objecting to General 
Services Procurement Reg. 5A-2.408-71(b), which precludes General 
Services Administration from informing bidder, prior to award, of 
defects found in bid samples submitted_______.__..________---_--_-- 
Retroactive 

Administrative policy revision 

Under well established rule that substantive statutory regulations 
have effect of law and cannot be waived, Commodity Credit Corp. 
lacks authority to adopt proposed amendment to regulations promulgated 
under National Wool Act to extent that would permit retroactive waiver 
of regulatory requirement that wool price support payments be based 
on actual net sales proceeds. However, in view of broad administrative 
discretion afforded by sec. 706 of act in formulating program terms and 
conditions, there is no objection to prospective adoption and application 
of provision for varying actual net sales proceeds requirement under 
limited and clearly defined circumstances and subject to determination 
that provision is consistent with purposes of act..-_----------------- 


RELEASES 


Requirement 
Avoidance of future claims 
Past or present GSA Federal Protective Service members who have 
presented no evidence to support their claims for preliminary and 
postliminary duties on basis of Euge L. Baylor et al. v. United States, 
198 Ct. Cl. 331, may only be allowed uniform changing time, and then 
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RELEASES—Continued Page 
Requirement—Continued 
Avoidance of future claims—Continued 
only upon submission of release of any claim arising out of performance 
of additional preliminary and postliminary duties commencing from 
point in time 10 years prior to date upon which their claims were received 
in Transportation and Claims Div. of U.S. GAO, even though use of 
releases generally is not favored. However, use of releases is warranted 
to insure that claimants present their claims in full at one time and that 
they do not later claim additional amounts. Modified by 54 Comp. 
Got: Boo AE I SE BS ee oe 489 


REPORTS 

Administrative 

Contract protest 

Basis of report doubtful 

While protester has not met burden of proving by clear and con- 
vincing evidence that sole-source award made for multipurpose simula- 
tors was nut justified because multiple single purpose simulators could 
satisfy Navy’s requirement, doubt has been cast on two or three main 
reasons administratively advanced to support multipurpose require- 
ment, and, therefore, GAO recommends that Navy’s needs be thoroughly 
reexamined to determine if multipurpose simulator is sole type that will 
SOUR CACENA UN a i 478 


RETIREMENT 

Civilian 

Annuities 

Secret Service personnel 

Since under 18 U.S.C. 3056, Secret Service in addition to protecting 
President has numerous criminal investigation functions, security 
officers and specialists may count time spent in activities related to 
Presidential protection, as well as time spent in directly protecting Presi- 
dent on temporary or intermittent assignments, toward accumulation 
of requisite 10 years prescribed by sec. 4-522 of title 4, D.C. Code, for 
entitlement to retirement annuities under Policemen and Firemen’s 
Retirement and Disability Act, even though authority to transfer de- 
posits from Civil Service Retirement and Disability Fund to general 
revenues of D.C. specifies full-time agents protecting President. Approval 
of future eligibility revisions to participate in D.C. Police Retirement 
Plan is responsibility, pursuant to sec. 4-535, of D.C. Commissioner, 
and should additional transfers affect integrity of Policemen and Fire- 
men’s Retirement and Disability Fund, this might be basis of remedial 
legislatitiis 3 a5 fot da ee tetas ab cadle vey ear 177 

Involuntary retirement, etc. 

National Guard technicians 

National Guard technicians who are separated from civilian positions 
as result of loss of enlisted military status due to failure on part of 
National Guard to accept their reenlistment applications, although 
qualified, are considered to have been involuntarily separated and, 
therefore, entitled to severance pay provided under 5 U.S.C. 5595, 
excep‘ when it is reasonably established that failure to accept application 
for reenlistment is for cause based on charges of misconduct, delinquency, 
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RETIREMENT—Continued 


Civilian—Continued 
Involuntary retirement, etc.—Continued 
National Guard technicians—Continued 
or inefficiency on part of enlisted member. Although GAO has no juris- 
diction to determine whether qualified technician who is separated from 
civilian position because application for reenlistment is not accepted is 
precluded from receiving civil service retirement benefits based on 
involuntary separation, it is suggested reference in legislative history of 
National Guard Technicians Act of 1968 to “involuntary retirement’’ 
Bienen IAPEO WED MOUMEPODE | 8 oe oe cee cnccnanuesd se 
Reemployed annuitant 
Annuity deduction 
Mandatory 
Retired annuitant who is member of Technology Assessment Advisory 
Council is not exempt from requirements of 5 U.S.C. 8344(a) that an 
amount equal to the annuity allocable to period of employment be 
deducted from pay of annuitant, because that provision covers all posi- 
tions not specifically exempted, and Congress has not exempted Council 


Limitation on pay of public members of Technology Assessment 
Advisory Council contained in sec. 7(e)(2), Pub. L. 92-484, operates to 
limit amount of pay fixed for members and that fixed rate may not vary 
because Council member will receive less pay by virtue of restriction in 
5 UPS POs Ses Dey Vee LOO DOe Deas De he ema 

Services under contract 

Contract to conduct study of labor management activity and processes 
proposed to be entered into between a retired Federal employee and 
OEO under the authority granted the Director in Sec. 602 of Economic 
Opportunity Act of 1964 to obtain services of experts and consultants, 
either through direct employment or by contract, in accordance with 
5 U.S.C. 3109, when construed on basis of whole arrangement existing 
between the parties and not only from the wording of the contract evi- 
dences the former employee will represent OEO in connection with labor- 
management grievances and arbitration proceedings that will require 
close working relationship with agency employees, relationship that is 
incompatible with an independent contractor relationship and should 
former employee accept employment under such arrangement his pay 
would have to be retluced in accordance with 5 U.S.C. 8344(a) by the 
amount of his civil service annuity. 22.2 2.22 ee eo 2. 

In view of funds provided in its current appropriation for ‘‘special 
counsel fees,’’ Federal Communications Commission may procure services 
of a retired Govt. attorney in connection with investigation and pro- 
ceedings he directed prior to retirement, and amount payable to him is 
not subject under 5 U.S.C. 8344(a) to set-off by amount of his retirement 
annuity since retiree’s expertise and thorough knowledge in matter will 
enable him to perform functions described in ‘‘Statement of Work” 
contained in proposed contract independently rather than under an 
employer-employee relationship---.......------------------------- 
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REWARDS (See AWARDS) Page 
ROADS AND TRAILS (See HIGHWAYS) 
SALES 
Bids 
Deposits 
Checks lost 
Government liability 
Bidder’s claim for incidental expenses that resulted from loss of 
unendorsed cashier’s check, payable to the order of GSA and submitted 
as bid deposit incident to sale of real property and which was lost in mail 
when returned after all bids were rejected is denied because GSA, as 
pledgee, is only obligated to use ordinary care and its use of certified 
mail, return receipt requested, conforms with customary practice and 
pledgees need not insure pledged property____---------------------- 607 
Forfeiture. (See SALES, Bids, Deposits, Retention, Contract default) 
Retention 
Contract default 
When a limited partnership, the successor in interst to a joint venture, 
failed to perform obligation undertaken by initial partnership, forfeiture 
of original deposit is required as the D.C. Redevelopment Land Agency 
may not waive its right of forfeiture since no consideration passed to 
Agency to permit waiver of Govt.’s right, and furthermore, delay in 
seeking forfeiture does not constitute waiver of forfeiture right as delay 
was requested by successor partnership in order to find means to perform 
SUNG) Cnn ChE oho ie hae ee oem cues main Senn ats 574 


Timber. (See TIMBER SALES) 
SET-OFF 
Authority 
Common law right 
Right to recover erroneous payment made to carrier for a transporta- 
tion service claimed to have been performed for the U.S., but which in 
fact had not been performed for U.S., is not subject to time limitation in 
49 U.S.C. 66; after review and reconsideration, prior decision affirmed._ 866 


SMALL BUSINESS ADMINISTRATION 

Authority 

Small business concerns 

Set-asides appeal authority 

When appeal by Administrator, Small Business Adm. (SBA) to the 
Secretary of Navy, pursuant to 15 U.S.C. 644, of naval installation’s 
disregard of recommendation to restrict solicitation for mess attendant 
services to small business concerns was upheld, amendment—after due 
notice to offerors—of unrestricted solicitation to restrict procurement 
to small business was proper since reversal of initial determination that 
there was no reasonable expectation that award could be made to small 
business concern at reasonable price (ASPR 1-706.5(a)(1)), as well as 
awarding fair proportion of Govt. purchases to small business concern 
(ASPR 1-702(a)) gave effect to 15 U.S.C. 644. Immaterial to SBA 
authority to appeal was lack of controversy between contracting officer 
and small business specialist, and fact that unrestricted solicatation had 
BOGE TereeNNE COP DINING. lo coca oh ea ae onaeanemeanee ace 58 
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SMALL BUSINESS ADMINISTRATION—Continued 


Contracts 
Awards to small business concerns. (See CONTRACTS, Awards, 
Small business concerns) 
Subcontracting 
Contractor eligibility determination 
Under SBA regulation that provided procurements will not be selected 
pursuant to sec. 8(a) of Small Business Act program—authority to 
subcontract contracts entered into by SBA with other Govt. agencies— 
‘where small business concerns are dependent in whole or in significant 
part on recurring Govt. contracts,” reliance of SBA on use of sales rather 
than profit as measuring standard to determine contractor under expir- 
ing contract for mortuary services was ineligible for sec. 8(a) subcon- 
tract award must be accorded greatest deference in line with Allen M. 
Campbell Co. v. Lloyd Wood Construction Co., 446 F. 2d 261, even though 
Administration’s interpretation of its regulation was merely one of several 
reasonable alternatives and may not appear as reasonable as some 
TEER gas ee leet ainas eae earn eee ee a Re 
Legality 
Legality of SBA’s determination that concerns owned and controlled 
by socially or economically disadvantaged persons should be beneficiaries 
of subcontracting of contracts entered into with other Govt. agencies 
pursuant to sec. 8(a) of Small Business Act was sustained in Ray Baillie 
Trash Hauling, Inc. v. Kleppe, in which U.S. Court of Appeals, 5th 
Circuit, on Apr. 18, 1973, held that sec. 8(a) ‘clearly constitutes specific 
authority to dispense with competition,’’ and since determination to 
initiate subcontracting set-aside is matter within jurisdiction of SBA 
and contracting agency, GAO is unable to object to proposed award for 
mortuary services to eligible disadvantaged concern___._...-.-------- 
Set-asides 
Impact statement to justify set-aside 
Contents of impact statement prepared by SBA prior to determining 
to set-aside subcontracting of mortuary services pursuant to contract 
entered into under authority of sec. 8(a) of Small Business Act with 
another Govt. agency are not for release since Comptroller General’s 
Order No. 1.3, Jan. 4, 1968, exempts from disclosure commercial or 
financial information which is privileged or confidential, exemption 
that pertains to information which would not customarily be made public 
by person from whom it was obtained by Government_______-.------ 
Loans 
Participation 
With private lending institutions 
Interest rates 
Private lending institutions participating with SBA in making loans 
to assist public or private organizations operated for benefit of handi- 
capped individuals in establishing, acquiring, or operating small business 
concern pursuant to sec. 7(g) of Small Business Act are not restricted 
to 3 per centum per annum interest rate prescribed by sec. 7(g)(2) of 
act, for to apply language of sec. 7(g) (2) literally would defeat purpose 
of act. Therefore SBA may approve interest rate which is “legal and 
reasonable” on participation loans made by lending institutions under 
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SMALL BUSINESS ADMINISTRATION—Continued Page 
Loans—Continued 
Participation—Continued 
With private lending institutions—Continued 
Interest rates—Continued 
sec. 7(g), even though SBA on its direct or participation loans is re- 
stricted to prescribed 3 percent interest rate. However, at opportune 
time SBA should seek appropriate legislative revision of language in 
CCN ree re es we eee ine, mere ere ere eet eee ee eee 422 


SOCIAL SECURITY 

Military personnel 

Retired 

Survivor Benefit Plan 
Offset 
Formula 

Offset of amount from annuity payable under Survivor Benefit Plan, 
10 U.S.C. 1447 et seg. representing Social Security benefit payable to 
widow at age 62 and widow with one dependent child must be calculated 
on basis of wages attributable to military service only, and formula used 
to calculate wages attributable to military service may not include 
wages from nonmilitary employment-_-_-_--.-.--..-.---------.---.-- 733 

Widower 

For purposes of 10 U.S.C. 1451(a) which provides for deduction from 
survivor annuity under Survivor Benefit Plan of amount equal to Social 
Security survivor benefit computed on basis of member’s military service 
only, widower’s benefit is not subject to same reduction as widow’s 
benefit when there is one dependent child since widower receives no 
Social Security benefit comparable to ‘‘mother’s benefit’’ received by a 
widow, under Social Security laws... —< ~ 0 oe aioe ene nbnsniad eee at 758 


STATES 

Employees 

Detail to Federal Government 

‘*Pay’’ reimbursement 

When State or local Govt. employee is detailed to executive agency of 
Federal Govt. under Intergovernmental Personnel Act, reimbursement 
under 5 U.S.C. 3374(c) for “pay’’ of employee may not include fringe 
benefits, such as retirement, life and health insurance, and costs for 
negotiating assignment agreement required under 5 CFR 334.105, and 
for preparing payroll records and assignment report prescribed under 5 
CFR 334.106. The word “pay” as used in act has reference according to 
legislative history to salary of State or local detailee, and there is no 
basis for ascribing to term a different meaning than used in Federal 
personnel statutes, that is that term refers to wages, salary, overtime 
and holiday pay, periodic within-grade advancements and other pay 
granted directly to Federal employees. Overruled, in part, by 54 Comp. 
Gen. — (B-157936, Sept. 16, 1974)... 22-2222 -2 ele eee seelel lee 355 
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STATES—Continued 


Federal aid, grants, etc. 
Airport development costs 
Facilities use by Government 

Payment by civilian agency of landing fees assessed by Missoula 
County Airport Commission who had received Federal assistance under 
1946 Federal Airport Act is not prohibited since sec. 11(4) of act only ex- 
empted military aircraft from paying landing and take-off fees, and then 
only if use of facilities was not substantial. Furthermore, Commission 
received no Federal assistance under 1970 Airport and Airway Develop- 
ment Act, sec. 18(5) of which replaced sec. 11(4) of 1946 act to exempt 
all Govt. aircraft from paying for use of airport facilities developed 
with Federal financial assistance and to authorize, if use was substantial, 
payment of charge based on reasonable share, proportional to use, of cost 
of operating and maintaining facilities used______.__.__._._._--------- 

Construction projects 

Approval creates contractual obligation of U.S. 

The EPA’s regulations that provide for approval of grant applica- 
tions combining both design and construction stages of water treatment 
project are inconsistent with sec. 203(a) of Federal Water Pollution 
Control Act, Pub. L. 92-500, 33 U.S.C. (1970 ed., Supp IT) 1283(a), 
which prescribes that Govt. is obligated to pay its share of project costs 
only upon approval of plans, specifications and estimates at each suc- 
ceeding stage. Therefore, in absence of approval of plans, specifications 
and estimates for construction stage of water treatment project, there 
is no grant commitment by U.S. and no charge against a State’s allot- 

Educational institutions 

Student assistance programs 

The Second Supplemental Appropriations Act, 1973, P.L. 93-50, 
approved July 1, 1973, although not specifically providing funds for 
the increase from 54 to 68 percent authorized for sec. 3(b) School As- 
sistance in Federally Affected Areas, is considered by reason of raising 
limitation on fund availability for sec. 3(b) students during fiscal year 
1973, as having appropriated the additional funds, thus bringing the 
availability for obligation of 1973 funds, notwithstanding prohibition 
against availability of appropriations beyond current year, and failure 
to extend availability of impact aid funds, prescribed for 1973 by so- 
called “Continuing Resolution,’ P.L. 92-334, approved July 1, 1972, 
within intent of the Public Works for Water and Power Appropriation 
Act, 1974, approved Aug. 16, 1973, P.L. 93-97, extending period for 
obligation of appropriations contained in Second Supplemental Appro- 
priations Act, 1973, for period of 20 days following enactment of 1974 

Percentage limitation 

Language in sec. 202(a) of the Federal Water Pollution Control 
Act as amended by Pub. L. 92-500, 33 U.S.C. (1970 ed., Supp IT) 1251, 
that a grant for treatment works “shall be 75 per centum of the cost of 
construction thereof” and in conference report that Federal grant shall 
be “75 per centum of the cost of construction in every case’’ is mandatory 
and the EPA, despite assertions that the interests of the Federal Govt., 
of State in which project is to be placed, and grantee might best be 
served if Federal grant would be less than 75 percent of project cost, 
has no authority to make grants in lesser amounts__.___-_------------- 
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STATES—Continued 

Fire fighting services 

Government reimbursement liability 

Reimbursement by GSA to St. Louis Community Fire Protection 
District (CFPD) and other separate district and local fire departments 
for supplemental expenses incurred due to equipment losses and payroll 
costs for personnel called to duty to respond to fire at Military Personnel 
Records Center is not authorized since Center is located within area 
covered by St. Louis CFPD, which as political subdivision under Missouri 
law has statutory duty to render fire fighting services without cost, 
duty that extends to property of U.S. in view of Govt.’s sovereign im- 
munity from taxation. Although Record Center lay outside boundaries 
of surrounding district and local fire departments, and GSA has authority 
to contract for their services, their obligation to respond to Center 
fire arose out of mutual agreements with CFPD 

STATION ALLOWANCES 

Intergovernmental Personnel Act assignments 

Under Intergovernmental Personnel Act of 1970 (5 U.S.C. 3371- 
3376), Federal employees temporarily assigned to State and local 
governments and institutions of higher education are not entitled to 
both per diem and change of station allowances for same assignment, 
even though 5 U.S.C. 3375 permits payment of both benefits associated 
with permanent change of station and those normally associated with 
temporary duty status, since nothing in statute or its legislative history 
suggests both types of benefits may be paid incident to same assign- 
ment. Therefore, on basis of interpretation of similar provisions in 
Government Employees Training Act, agency should determine, 
taking cost to Govt. into consideration, whether to authorize permanent 
change of station allowances or per diem in lieu of subsistence under 5 
U.S.C. Ch. 57, subch. I to employees on intergovernmental assignment _- 
Military personnel 

Dependents 

Maintained overseas at place other than at member’s station 

Fact that concurrently member of uniformed services was assigned 
from continental U.S. duty station to remote and isolated post in 
Alaska and dependents were authorized to travel in military status, 
pursuant to par. M7001 of JTR, to another Alaskan location where 
dependent facilities exist, and to which location member made periodic 
visits, does not make member eligible to receive station allowances, 
and principle enunciated in 49 Comp. Gen. 548 is for application, 
for choice of an Alaskan location for dependents in lieu of residence in 
continental U.S. does not change member’s “‘all others” tour of duty 
to “accompanied by dependents tour,’”’ and as dependents are not 
considered as residing in vicinity of member’s duty station, there is no 
entitlement to allowance. Erroneous payments made on basis of mis- 
understanding will not be questioned_____.____..-__--------------- 

Excess living costs outside United States, etc. 

Additional to quarters allowances 

Members of uniformed services without dependents assigned to 
two-crew nuclear-powered submarines who are receiving basic allow- 
ance for quarters and subsistence while performing temporary additional 
duty for training and rehabilitation ashore at overseas home port of 
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STATION ALLOWANCES—Continued Page 
Military personnel—Continued 
Excess living costs outside United States, etc.—Continued 
Additional to quarters allowances—Continued 
submarine in excess of 15 days are entitled to housing and cost-of-living 
allowances authorized under 37 U.S.C. 405 and par. M4301 of Joint 
Travel Regs. notwithstanding fact submarine is permanent station of 
members and housing and cost-of-living allowances are payable only 
at permanent station, since Congress did not intend to preclude payment 
of such allowances to members actually experiencing higher cost for 
housing and cost of living--_-_-_-_ pre. 2:2) Jost rake headed ses. 535 
STATUTES OF LIMITATION 
Claims 
Compensation 
Status of claim 
Claim of reservoir superintendent of Bureau of Reclamation for 2 
hours overtime for Sundays and holidays he was required to work during 
period Aug. 1, 1955, through Jan. 10, 1970, to take weather and reservoir 
operation records—overtime claimed on basis of not taking advantage of 
compensatory time arrangement before its discontinuance—is not 
within purview of 5 U.S.C. 5596 regarding timely appeal to unwarranted 
personnel action and is for consideration pursuant to 31 U.S.C. 71a, and 
claim having been received in U,S. GAO on May 23, 1973, only that por- 
tion of claim for period prior to May 23, 1963, is barred____.------_---- 264 
General Accounting Office 
Civil service matters 
Overtime claims 
Sunday and holiday work performed on regular and recurring basis is 
not work within purview of compensatory provisions of 5 U.S.C. 5543 and 
5 CFR 550.114, and employee who from Aug. i, 1955, through Jan. 10, 
1970, maintained reservoir records, as well as other employees similarly 
situated, is entitled as provided by 5 CFR 550.114(c) to overtime com- 
pensation prescribed by 5 U.S.C. 5542 for period not barred by 31 U.S.C. 
71a. Overtime is compensable on basis of actual time worked Sundays 
and minimum of 2 hours for holidays, payable without interest in ab- 
sence of statute so providing, and at grade limitation prescribed by 5 
U.S.C. 5542(a)(1). Employees who took compensatory time may be 
paid difference between value of that time and overtime; claims affected 
by 31 U.S.C. 71a should be forwarded to GAO for recording and return; 
overtime is payable when compensatory time is not requested_-___-_-_-- 264 
Sex discrimination removed 
On bases of Supreme Court ruling in Frontiero v. Richardson, decided 
May 14, 1973, to effect that differential treatment accorded male and 
female members of uniformed services with regard to dependents vio- 
lates Constitution, and P.L. 93-64, enacted July 9, 1973, which deleted 
from 37 U.S.C. 401 sentence causing differential treatment, regulations 
relating to two types of family separation allowances authorized in 37 
U.S.C. 427 should be changed to authorize family separation allowances 
to female members for civilian husbands under same conditions as au- 
thorized for civilian wives of male members, and for other dependents in 
same manner as provided for male members with other dependents. 
Since Frontiero case was original construction of constitutionality of 37 
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STATUTES OF LIMITATION—Continued Page 
Claims—Continued 
General Accounting Office—Continued 
Sex discrimination removed—Continued 
U.S.C. 401 and 403, payments of family allowance may be made retro- 
actively by services concerned, subject to Oct. 9, 1940 barring act, and 
submission of doubtful claims to GAO__-___---__----------------__- 148 
As Frontiero decision, decided May 14, 1973, in which Supreme Court 
ruled on inequality between male and female military members with 
regard to quarters allowances, was original construction of constitu- 
tionality of 37 U.S.C. 401 and 403, decision is effective as to both active 
and former members from effective date of statute, subject to barring 
act of Oct. 9, 1940 (31 U.S.C. 71a). Documentation required from female 
members to support their claims should be similar to that required of 
male members under similar circumstances and should be sufficient to 
reasonably establish member’s entitlement to increased allowances. 
Although claims for 10-year retroactive period may be processed by 
services concerned, since filing claim in administrative office does not 
meet requirements of barring act, claims about to expire should be 
promptly submitted to GAO for recording, after which they will be re- 
turned to service for payment, denial or referral back to GAO for adjudi- 
cation. Doubtful claims should be transmitted to GAO for settlement__ 148 
Since act of July 9, 1973, P.L. 93-64, repealed provision of 37 U.S.C. 
401 relating to proof of dependency by female member, quarters allow- 
ance prescribed in 37 U.S.C. 501(b) for inclusion in computation of 
male member’s unused accrued leave that is payable at time of discharge, 
may be allowed female members on basis they are entitled to same 
treatment accorded male members who are not normally required to 
establish that their wives or children are in fact dependent on them 
for over one-half their support. Allowance may be paid retroactively by 
service concerned, subject to Oct. 9, 1940 barring act, but claims about 
to expire should be transmitted to GAO pursuant to Title 4, GAO 7, 
asshould doubtful elnime:....... 1533. 08) 28s 6 een Tao 148 
Under ruling in Frontiero v. United States, 411 U.S. 677 (1973), that 
certain portions of 37 U.S.C. 401 and 403, the statutory provisions 
that govern basic allowance for quarters (BAQ) entitlement, are uncon- 
stitutional, Dept. of Defense may not deny BAQ payments to current 
or former female service members who otherwise qualify for BAQ pay- 
ments for periods antedating Sept. 13, 1973, issuance date of revised 
DOD instructions. However, claims which accrued more than 10 years 
prior to receipt in GAO are barred from cons’icration by act of Oct. 9, 
1940; intheee rgisnfe ie Jy le) ov hele Ei SS ae Sa 539 
Transportation 
Set-off reclaims 
Right to recover erroneous payment made to carrier for a trans- 
portation service claimed to have been performed for the U.S., but 
which in fact had not been performed for U.S., is not subject to time 
limitation in 49 U.S.C. 66; after review and reconsideration, prior 
decisiomaiiemeds. oo dio. 51Gb 2S Se ee ee ee 866 
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STATUTORY CONSTRUCTION 


Conflicting provisions 

Rule 

Where Foreign Assistance Act of 1973 earmarked $18 million for 
UNICEF while appropriation act earmarked only $15 million, the 
lesser figure is controlling, since from legislative histories it appears 
that in authorizing funding at higher level Congress did not intend to 
reduce funding of other international organizations and that lesser 
amount in appropriation act, representing the latest expression of 
Congress, was intended to constitute both maximum and minimum 
amount available for UNICEF 
Legislative history, title, etc. 

Examination by General Accounting Office 

While language contained in Agriculture-Environmental and Con- 
sumer Protection Appropriation Act, 1974, that “loans may be insured, 
or made to be sold and insured * * * as follows: * * * operating loans, 
$350,000,000 * * *”? would, standing alone, normally be construed as 
binding upon the Agriculture Dept. and establishing a limit upon amount 
of loans, legislative history indicates that amount specified was not 
intended to be a limitation 
Legislative intent 

Although sec. 8 of act of December 16, 1967, Pub. L. 90-207, 81 Stat. 
654, provided for automatic increases in military basic pay based on 
percentage applied to “regular compensation’ which includes sub- 
sistence allowance, neither that law nor any other law specifically 
or impliedly repealed provisions of 37 U.S.C. 402(b) which require that 
basic allowance for subsistence for enlisted members who are on leave, 
or are otherwise authorized to mess separately, shall be equal to cost of 
the ration as determined by Secretary of Defense, and adjustments made 
in SUCH allowanee Oie Propers. S02 lee elo eet sel 

Foreign Assistance Act of 1973 

Effective date 
Enactment date v. current fiscal year 

Provision in Foreign Assistance Act of 1973 which amends earlier 
statute which permitted specified amount of excess defense items 
(domestic and foreign generated) to be furnished to foreign countries 
without charge to MAP funds so as to, in effect, require domestic excess 
defense items to be charged to MAP funds, is applicable on and after 
July 1, 1973, even though amendment was enacted subsequent thereto 
since latter act provides authorizations of funds for current fiscal year, 
provision contains the words “during each fiscal year,”’ and such effective 
date appears consistent with legislative history of such provision and 
manner in which it had been applied in prior fiscal years 

Night differential hours 

Provisions of 5 U.S.C. 5348(f), as added by Pub. L. 92-392, state that 
shift differential is payable when prevailing rate employee works major- 
ity of hours during certain hours of the day. Under that language, em- 
ployee may be paid differential only when 5 or more hours of his regularly 
scheduled 8-hour shift occur during the hours specified since phrase 
“majority of hours” must be given its obvious meaning—a number of 
whole hours greater than one-half 
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STATUTORY CONSTRUCTION—Continued Page 

Strict construction 

Defeat purpose of act 

Private lending institutions participating with SBA in making loans to 
assist public or private organizations operated for benefit of handicapped 
or to assist handicapped individuals in establishing, acquiring, or 
operating small business concern pursuant to sec. 7(g) of Small Business 
Act are not restricted to 3 per centum per annum interest rate pre- 
scribed by sec. 7(g)(2) of act, for to apply language of sec. 7(g) (2) 
literally would defeat purpose of act. Therefore SBA may approve 
interest rate which is ‘legal and reasonable” on participation loans 
made by lending institutions under sec. 7(g), even though SBA on its 
direct or participation loans is restricted to prescribed 3 percent interest 
rate. However, at opportune time SBA should seek appropriate legisla- 
tive revision of language in question--_-___....._._-_-----------_--- 422 


STORAGE 

Household effects 

Commercial storage 

Truck rental in lieu 

Employee who incident to moving his household goods to his first duty 
station rents van in lieu of storing goods in warehouse may be reimbursed 
expenses incurred up to maximum amount authorized by GSA Com- 
muted Rate Schedule if he can produce documentation that meets 
requirements for temporary storage; that is, a receipted copy of a 
warehouse or other bill for storage costs which shows storage dates, 
storage location, and actual weight of household goods stored_-_____-_-_-_ 513 


SUBSISTENCE 
Per diem 
Actual expenses 
Indian Arts And Crafts Board members 
Although Pub. L. 87-23 provides that members of Indian Arts and 
Crafts Board are entitled to per diem in lieu of subsistence they may be 
paid travel expenses on an actual expense basis when .circumstances 
warrant such payment since they are also authorized same travel 
allowances as those for other employees serving the Federal Govt. 
without pay and those employees may be paid on an actual expense 
Bee es Bes Sate JEae hs bts te Salat: pats Se epee Penge neee 893 
Delays 
To avoid travel after duty hours 
Two Navy employees remained at temporary duty station on Sunday, 
after completing assignment on Saturday, in order to perform return 
travel during regular workweek. Each was charged 8 hours leave and 
denied per diem in connection with the deferred travel. Navy may 
comply with arbitration award directing restoration of leave and pay- 
ment of per diem since per diem costs for less than 2 days are considered 
reasonable for compliance with travel policy expressed at 5 U.S.C. 
6101(b)(2) and Navy is, thus, not precluded under E.O. 11491, sec. 12, 
by applicable law or regulations, from accepting such award_--_-_---_--- 882 
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SUBSISTENCE—Continued 


Per diem—Continued 
Headquarters 
Prohibition against payment 
Employee who incident to being assigned temporary duty as escort 
to accompnay group of National Education Assn. representatives on 
tour of Indian reservations stayed in hotel at his headquarters, Sante 
Fe, N.M., with the group, may not be allowed per diem since pursuant 
since pursuant to par. 6.6(a) of Standardized Government Travel Regs. 
(SGTR) payment of per diem is precluded when employee performs 
temporary duty within confines of his permanent duty station. But, for 
for hotel stay in Albuquerque, N.M., located 15 miles from employee’s 
residence, determination may be made to allow per diem, subject to 
direction and caution contained in par. 6.3(a) of SGTR, as no provision 
of law or SGTR precludes payment of per diem to an employee in an 
authorized travel status simply because he is assigned at a place which 
TB EN IND coe os on a i ee mes is Se Sage Sed 
Military personnel 
Headquarters 
Permanent or temporary 
Military officer transferred under permanent change of station orders 
from overseas to Fort Benjamin Harrison for separation who moved 
dependents to new duty station where they resided in rented off-base 
housing until his discharge is not entitled to travel expenses and dis- 
location allowance for dependents since the Fort at no time was officer’s 
permanent duty station, notwithstanding his transfer was deemed 
permanent change of station and he was reassigned to serve as executive 
officer, and member on temporary duty while at the Fort is entitled only 
to per diem for 90 days he was at the Fort. Whether duty assignment is 
permanent or temporary is determined by considering orders, and 
character, purpose, and duration of assignment, and officer’s orders 
evidencing detachment from overseas duty for separation, permanent 
change of station orders and interim assignment as executive officer 
did not change character of separation transfer_______.___----------- 
Reserve Officers’ Training Corps 
Recruiting duties 
Cadet in ROTC at University of Detroit who under invitational 
orders performed recruiting duties at two Detroit high schools—matter 
of 2 hours and 3 hours duty on separate days—and returned each time 
to University is not entitled to per diem allowance, having used Govt. 
transportation and not having incurred any additional subsistence ex- 
penses. ROTC cadets have no military status nor are they Govt. em- 
ployees, and unless utilized as consultants or experts, they are con- 
sidered persons serving without pay and such person under 5 U.S.C. 
5703(c) may be allowed transportation expenses and per diem only 
while en route and at his place of service or employment away from home 
or regular place of business. However, since cadet at University of 
Detroit incurred no additional subsistence expenses incident to re- 
cruiting duties he is not considered to have been in travel status within 
MIORRINE OLD te. DIO) 6 oo Se eee tom ceneussous 
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SUBSISTENCE—Continued 
Per diem—Continued 
Military personnel—Continued 
Reserve Officers’ Training Corps 
Travel allowance 
Paragraph M6005 of JTR may not be revised to authorize per diem 
allowances for members of, and applicants for, Senior Reserve Officers’ 
Training Corps to same extent as prescribed for cadets and midshipmen 
appointed under 10 U.S.C. 2107, in absence of specific statutory au- 
thority for such allowance in 10 U.S.C. 2109 for members not appointed 
UNGGS, FO UE Mlb a war al cesin bee ego usta teieneise—set 
Members of, and applicants for, Senior Reserve Officers’ Training 
Corps may not be authorized per diem under par. M6001 of JTR by 
virtue of enlisted status in Reserve component, since requirement that 
such members enlist in Reserve component is for purpose of securing 
involuntary active military service as enlisted member if student fails to 
complete course of instruction or refuses to accept appointment as 
commissioned officer with its obligated service and these members do 
not attend drills or perform duty other than that prescribed in 10 
U.S.C. 2109, which specifically provides travel allowances incident 
thetetGs = is - Scene -ssataesasedic- dna - fag - ea aa ed 
Temporary duty 
Near home of record 
Reservists ordered to active duty training at permanent duty stations 
away from their homes or places from which ordered to active duty for 
periods of either less or more than 20 weeks who subsequently are re- 
quired to perform temporary duty assignments away from permanent 
stations in areas where their homes or places from which they are 
ordered to active duty are located, are entitled to per diem under ap- 
plicable provisions of Part E, Ch. 4 of Joint Travel Regs. since members 
having departed their permanent duty stations are in travel status, and 
fact that additional expenses are not incurred at temporary duty location 
does not preclude payment of per diem, as “‘per diem’ is commutation 
of expenses and is payable without regard to whether expenses it is 
designed to reimburse are actually incurred_-___._.....-.------------ 
‘Unit of Choice’’ recruiter 
While initial orders of member of uniformed services assigning him to 
duty as ‘Unit of Choice’ recruiter away from his permanent station 
did not specify “temporary duty,’”’? subsequent orders continuing the 
duty did and, therefore, member is considered to have been in temporary 
duty status for entire period in which he performed as “Unit of Choice”’ 
recruiter and to be entitled to travel and per diem allowances for entire 
period of recruiter duty, and member having been reimbursed at lesser 
per diem rate than prescribed in par. M4205-1 of Joint Travel Regs. 
without authority of Secretary concerned as required by par. M4205-7, 
JTR, is entitled to per diem provided for temporary duty--.._.------- 
Training duty periods 
Entitlement to per diem 
Reserve Marine officer detached from duty upon completion of basic 
training at Quantico and ordered to report for temporary duty on Apr. 15, 
1970, at Camp Lejeune for 8 weeks of instruction, then to be attached to 
designated division at camp, whose orders were amended Apr. 9, 1970, 
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SUBSISTENCE—Continued Page 
Per diem—Continued 
Military personnel—Continued 
Training duty periods—Continued 
Entitlement to per diem—Continued 
to change his permanent duty station upon completion of temporary 
duty from Camp Lejeune to Okinawa were not received by him until 
Apr. 27, 1970, is entitled to per diem for entire period of temporary 
duty—Apr. 16 through June 4—-since his entitlement to per diem 
became fixed upon issuance of amendatory order on Apr. 9, 1970, chang- 
ing his permanent duty station, and since he was in temporary duty 
status while at Camp Lejeune, it is immaterial that he was not timely 
notified of amendatory order as he fully complied with basic order, as 
ener a Pt te yd Oe gL 114 TS ah Ea ee te ee 78 
Excess of 20 weeks 
Chief warrant officer, member of R.I. National Guard, who under 
permanent change of station orders attended fulltime training duty in 
Warrant Officer Auto Repair Course at Army Ordance Center and School 
for period in excess of 20 weeks, although usual period of instruction is 
less than 20 weeks, because no instruction was provided during 
Christmas holiday period, and other military personnel who were 
students—some members of Army, National Guard and U.S. Army 
Reserve—similarly situated are entitled to per diem allowance, not- 
withstanding receipt of permanent change of station orders, as both 
officer and students were in fact in temporary duty status since actual 
course of instruction was less than 20 weeks duration and active duty 
status during holiday period was merely incidental to course of instruction 
and did not serve to extend period of instruction___...._..__._.-------- 218 
Temporary duty 
At permanent post 
Employee who incident to being assigned temporary duty as escort 
to accompany group of National Education Assn. representatives on 
tour of Indian reservations stayed in hotel at his headquarters, 
Sante Fe, N.M., with the group, may not be allowed per diem since 
pursuant to par. 6.6(a) of Standardized Government Travel Regs. 
(SGTR) payment of per diem is precluded when employee performs 
temporary duty within confines of his permanent duty station. But, 
for hotel stay in Albuquerque, N.M., located 15 miles from employee’s 
residence, determination may be made to allow per diem, subject to 
direction and caution contained in par. 6.3(a) of SGTR, as no provision 
of law or SGTR precludes payment of per diem to an employee in an 
authorized travel status simply because he is assigned at a place which 
han pens to be wie Wome. 22 kOe i De LIU ee SO ey 457 
Intergovernmental Personnel Act assignments 
Under Intergovernmental Personnel Act of 1970 (5 U.S.C. 3371-3376), 
Federal employees temporarily assigned to State and local governments 
and institutions of higher education are not entitled to both per diem 
and change of station allowances for same assignment, even though 
5 U.S.C. 3375 permits payment of both benefits associated with prema- 
nent change of station and those normally associated with temporary 
duty status, since nothing in statute or its legislative history suggests 
both types of benefits may be paid incident to same assignment. There- 
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SUBSISTENCE—Continued Page 
Per diem—Continued 
Temporary duty—Continued 
Intergovernmental Personnel Act assignments—Continued 
fore, on basis of interpretation of similar provisions in Government 
Employees Training Act, agency should determine, taking cost to Govt. 
into consideration, whether to authorize permanent change of station 
allowances or per diem in lieu of subsistence under 5 U.S.C. Ch. 57, 
subch. I to employees on intergovernmental assignment-_-___.______-- 81 
Military personnel. (See SUBSISTENCE, Per diem, Military per- 
sonnel, Temporary duty) 
New employee prior to reporting to first duty station 
Resident of Syracuse, N.Y., who at time of hire by Internal Revenue 
Service was assigned 30 days temporary training duty in Philadelphia, 
Pa., thus preventing him from establishing residence at designated 
official station at Newburgh, N.Y., is entitled incident to his voluntary 
return to Syracuse over 4 weekends to have Syracuse considered as 
residence for purpose of sec. 6.5c., OMB Cir. A-7, and to be reimbursed 
in amount that will not exceed per diem and other expenses that would 
have been allowed had he remained at temporary duty station, but 
inasmuch as employee was not in subsistence status on weekends, 
8 nights involved should not be included in average lodging cost 
COMTI 8 ene tei oe iiantel Sok oe oat cts A re sl ee 313 
SUBSISTENCE ALLOWANCE 
Military personnel 
Increase 
Public Law 90-207 
Although sec. 8 of act of December 16, 1967, Pub. L. 90-207, 81 Stat. 
654, provided for automatic increases. in military basic pay based on 
percentage applied to “regular compensation” which includes subsis- 
tence allowance, neither that law nor any other law specifically or im- 
pliedly repealed provisions of 37 U.S.C. 402(b) which require that basic 
allowance for subsistence for enlisted members who are on leave, or are 
otherwise authorized to mess separateiy, shall be equal to cost of the 
ration as determined by Secretary of Defense, and adjustments made in 
such: aMomanen are prose? o).26 oe nos ede ge ce ees 853 
SURPLUS PROPERTY (See PROPERTY, Public, Surplus) 
TAXES 
Guam taxation of Federal Government 
Constitutionality 
Payment for overtime services provided by Guam customs and quaran- 
tine officers at Andersen AFB, Guam, on 24-hour, 7-days-a-week rotat- 
ing basis to accommodate incoming foreign traffic, plus overhead sur- 
charge, which is claimed by Territory of Guam, pursuant to P.L. 9-47 
that imposes basic charge equivalent to hourly wage rate of officer 
performing service, plus administrative surcharge of 25 percent, on “‘ali 
air and sea carriers and other persons’? may be paid, irrespective of laws 
and regulations enforced by officers as Federal agencies are subject as 
other carriers to charges imposed for overtime Federal customs inspec- 
tions under 19 U.S.C. 267, to extent that their operations are subject to 
customs inspections generally. However, determination should be made 
that surcharge is reasonable and does not constitute an unconstitutional 
tax Gpon-U.8- Government... ooo ee eenn anaes 173 
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TAXES—Continued 

State 

Government immunity 

Rule 

Reimbursement by GSA to St. Louis Community Fire Protection 
District (CFPD) and other separate district and local fire departments 
for supplemental expenses incurred due to equipment losses and payroll 
costs for personnel called to duty to respond to fire at Military Personnel 
Records Center is not authorized since Center is located within area 
covered by St. Louis CFPD, which as political subdivision under Mis- 
souri law has statutory duty to render fire fighting services without cost, 
duty that extends to property of U.S. in view of Govt.’s sovereign 
immunity from taxation. Although Record Center lay outside boundaries 
of surrounding district and local fire departments, and GSA has author- 
ity to contract for their services, their obligation to respond to Center 
fire arose out of mutual agreements with CFPD 

Tax clause in contract effect 

Room rental transient tax included pursuant to sec. 84-33 of Mont- 
gomery Co. (Maryland) Code in invoices for housing and subsistence 
furnished under contract to outpatient participants in NIH Leukemia 
Program may not be certified for payment, even though Govt. is not 
exempt from tax on theory of sovereign immunity since relationship 
between Govt. and transients created under contract is insufficient to 
effectuate shift in burden of tax directly to Govt. in view of fact all 
applicable Federal, State, and local taxes and duties were included in 
contract price. However, future: contracts for sleeping accommodations 
in Montgomery Co. may provide for Govt. to pay transient tax applicable 


to individuals furnished housing and subsistence as beneficiaries 
TELEPHONES 


Army barracks 

Public and private use 

Prohibition in 31 U.S.C. 679 that appropriated monies shall not be 
expended for telephone services in private residence or apartment, except 
for long-distance calls on public business, reflects general policy against 
furnishing telephone service at Govt. expense for personal benefit of 
employees and is not intended to apply to Govt-owned facility that is 
not set aside for exclusive personal use and where sufficient official use 
for telephone exists, such as in Army barracks. Therefore, local-service 
telephone may be installed and operated at Govt. expense in Army bar- 
racks, notwithstanding availability of telephones for personal use with- 
out means of apportioning costs between official and personal calls since 
telephone availability will improve soldier morale, and operation and 


maintenance appropriation, Army, is available for welfare and recreation 
of military personnel 
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TIMBER SALES 

Contracts 

Surveys 

Cost recovery 

Proposal that Forest Service timber sale contracts require timber sale 
purchasers to make property line surveys to establish boundaries of sale, 
with cost thereof to be recovered through reduced sales prices, which 
costs heretofore have been paid from appropriated funds, would, in effect, 
improperly augment appropriated funds by use of timber sale receipts and 
would be contrary to intent of 16 U.S.C. 500 which provides for pay- 
ment to States of 25 percent of national forest receipts derived from sales 
of tiniber within State boundaries. -_..........-..-.------ ne nebee aan 872 

TIME 

Standard advanced to daylight saving 

Compensation effect 

Employee on 8 hour regular shift of duty, which included 2 a.m. on 
last Sunday in Apr. when standard time was advanced 1 hour to daylight 
saving time (15 U.S.C. 260a(a)), who was placed on annual leave for 1 
hour so 1 hour of pay would not be lost may not be paid Sunday premium 
pay for 1 hour of annual leave since 5 U.S.C. 5546 does not authorize 
premium pay for leave status during any part of regularly scheduled 
tour of duty on Sunday. However, night differential prescribed by 5 
U.S.C. 5545(a) is payable for paid leave period that is less than 8 hours, 
including both night and day hours, and it is sufficient to only note on 
time and attendance report fact leave was attributable to time change. 
Thus an employee who works 12 midnight to 8 a.m. shift on Sunday 
when time is advanced will be placed on annual leave for 1 hour and 


receive night differential for 6 hours including hour of annual leave_ - _ ___ 292 
TORTS 


Claims under Federal Tort Claims Act 

Private property damage, etc. 

Scope of employment 

A part-time, Schedule A, employee of U.S. Dept. of Commerce em- 
ployed as Field Supervisor on WAE basis who, involved in automobile 
accident while operating privately owned vehicle on official business, 
was charged with failure to obey stop sign and given summons to appear 
in court is entitled to payment for her time and mileage expenses from 
her home in Camden, N.J., to New Castle, Del., and return, incident to 
court appearances since Federal Govt. under “Federal Tort Claims 
Act’’ is party potentially liable for damages sustained by defendent due 
to negligent operation of motor vehicle by employee within scope of her 
employment and, consequently, appearance of employee at judicial 
proceeding to which she was summoned may be regarded as performance 
of official duty within meaning of 5 U.S.C. 6322(b)(2)_._-------------- 214 


Page 








1288 INDEX DIGEST 


TRAILER ALLOWANCES 
Military personnel 
‘*Cents a mile’’ rate 
Mileage computation 
Where member of uniformed services is entitled under provisions of 
37 U.S.C. 409 to movement of housetrailer between two points not 
connected by highway the distance for purpose of ‘‘cents a mile’’ pro- 
vision of sec. 709 may be computed by means other than highway 
mileage provided in par. M10007, Joint Travel Regs. Commercial 
shipment of trailer may be authorized, payment being limited to 74 
cents per mile for official distance computed without reference to 
SeeenermrnR Seer UTS rt see u naw eee tek eee nese 
TRANSPORTATION 
Additional costs 
Parking penalty 
Disallowed 
Disallowance of claims presented by motor carrier for improper 
packing charges under Rule 687 of National Motor Freight Classifica- 
tion relating to shipments known to be classified materials transported 
under control of Armed Forces Courier Service is sustained where only 
evidence relating to manner of packing is inference drawn from fact 
that GBL contained no description of packing and where motor carrier 
is estopped from asserting that shipments were improperly packed 
because it had knowledge of the security packing 
Automobiles 
Ferry transportation 
Constitutes transoceanic travel 
Since there is no highway system in Goose Bay area, Canada, over 
which member could drive his automobile to new U.S. duty station 
without using long distance ferries—Goose AFB to Lewisporte, New- 
foundland, overland to Port-aux-Basques, then by ferry to Sydney, 
Nova Scotia—pars. M4159-3 and M7003-3c of JTR, pursuant to 37 
U.S.C. 404 and 406, may be changed to treat long distance ferry trans- 
portation as transoceanic travel, thus necessitating amending distance 
tables used in computing mileage between AFB and bases on island 
portion of Newfoundland and continental U.S. duty stations to elimi- 
nate mileage over ferry routes. Furthermore, under 10 U.S.C. 2634 (a), 
Canadian Pacific Railroad ferries may be used in absence of availability 
of American vessels, and if member must arrange for vehicle trans- 
portation, travel orders should authorize arrangement and his reim- 
bursement voucher attest to nonavailability of U.S.-registered vessels __ 
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TRANSPORTATION—Continued 
Automobiles—Continued 
Military personnel—Continued 
Long-term leased vehicles 
No authority for shipment 
Member with motor vehicle under long-term lease is not entitled to 
shipment of leased vehicle overseas at Govt. expense since 10 U.S.C. 
2634 and para. M11000-1, JTR, provide vehicle must be owned by 
member, and long-term lease is bailment agreement in which lessee is 
given possession, but lessor retains ownership 
Bills of lading 
Commercial converted to Government 
Failure to convert 
Right to recover erroneous payment made to carrier for a trans- 
portation service claimed to have been performed for the U.S., but 
which in fact had not been performed for U.S., is not subject to time 
limitation in 49 U.S.C. 66; after review and reconsideration, prior 
CINE is pect cn rg a eee ae 
Description 
Presumption of correctness 
Presumption of correctness of bill of lading description of article is 
rebutted by administrative report supported by carrier’s descriptive 
inventory lists 
Notations 
Evidential value 
Where carrier’s section 22 tender for special vehicle services requires 
service to be ordered by shipper and that shipping documents be marked 
to so indicate and the administrative office advises the services were 
not ordered, carrier is not entitled to special charges notwithstanding 


shipping documents were properly marked. Modified by 53 Comp. 
oi Sopplaatiinnen ares mee eats A aa a he RCN REPERE RINE PE a I TOPOS Dae ERE 


Exclusive use service 
When a shipper orders special service provided in carrier’s section 22 
tender, issued pursuant to 49 U.S.C. 22 and 317(b), which covers 
electronic equipment and instruments, and annotations on shipping 
document are in compliance with provisions of tender and are not 
disputed by administrative report, constructive weight of space of each 
vehicle ordered or used is proper basis for computing carrier’s charges. 
Furthermore, under tender should each vehicle be loaded to the full 
visible capacity of vehicle, even if shipper failed to annotate Govt. 
Bill of Lading or did not intend to request special service, carrier would 
be entitled to charges based on constructive weight 
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TRANSPORTATION—Continued Page 
Boats 
Components and accessories 
Definition of term “household goods” contained in par- M8000-2 of 
JTR, promulgated under authority in 37 U.S.C. 406 (b), may not be 
revised to enlarge term to include boat components, such as outboard 
motors, seat cushions, life jackets, and other boat gear, as acceptable 
items for shipment as household goods. Notwithstanding lack of pre- 
ciseness of term “household goods,” term in its ordinary and usual 
usage is generally understood as referring to furniture and furnishings 
or equipment—articles of permanent nature—used in and about place 
of residence for comfort and accommodation of members of family, 
and term is not viewed as encompassing such items as boats, airplanes, 
SI er oc anna na naee ot eia Ge wages Naan eee 159 
Carriers 
Common. (See CARRIERS, Common) 
Dependents 
Military personnel 
Advance travel of dependents 
Amendment or revocation of orders 
Officer of uniformed services whose dependents traveled to selected 
retirement home prior to issuance of retirement orders that were canceled 
at his request prior to effective date, and then traveled to officer’s new 
permanent duty station located in corporate limits of his old station is 
entitled to monetary allowance for both moves. When orders that 
direct permanent change of station, including orders directing release 
from active duty or retirement, are canceled or modified before their 
effective date for convenience of Govt. and/or in circumstances over 
which member has no control, benefits prescribed by 37 U.S.C. 406a 
accrue, and fact the officer withdrew retirement request is immaterial 
since Govt. was under no obligation to accept request and apparently 
did so primarily for convenience of Govt____.__._------------------ 
Divorce, etc., prior to employee’s eligibility 
No objection is raised to proposed amendment to Vol. 1 of JTR 
which would permit return travel to U.S. of dependents of members 
of uniformed services stationed overseas who traveled overseas as 
dependents but ceased to be dependents because of divorce or annul- 
ment of marriage prior to date member became eligible for their return 
travel. Such amendment is similar to that concurred in for Foreign 
Affairs Manual in 52 Coms. Gen. 246... ae 960 
Change of station status 
Member’s separation 
Military officer transferred under permanent change of station orders 
from overseas to Fort Benjamin Harrison for separation who moved 
dependents to new duty station where they resided in rented off-base 
housing until his discharge is not entitled to travel expenses and dis- 
location allowance for dependents since the Fort at no time was officer’s 
permanent duty station, notwithstanding his transfer was deemed 
permanent change of station and he was reassigned to serve as executive 


on 
or 
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TRANSPORTATION—Continued Page 
Dependents—Continued 
Military personnel—Continued 
Change of station status—Continued 
Member’s separation—Continued 
officer, and member on temporary duty while at the Fort is entitled 
only to per diem for 90 days he was at the Fort. Whether duty assign- 
ment is permanent or temporary is determined by considering orders, 
and character, purpose, and duration of assignment, and officer’s orders 
evidencing detachment from overseas duty for separation, permanent 
change of station orders and interim assignment as executive officer 
did not change character of separation transfer_..........---------- 44 
Dependents delayed travel 
Member transferred twice 
Since dependents of member of uniformed services did not exercise 
right to Govt. transporation when member was transferred from his 
old permanent duty station in Hawaii to new permanent duty station 
in Tex., upon member’s permissive transfer to subsequent permanent 
station in Calif., although par. M7055, Joint Travel Regs. (JTR), is 
not for application, dependents may be afforded transportation at Govt. 
expense from Hawaii to Calif. for distance that does not exceed distance 
from Hawaii to Tex. However, member is not entitled, pursuant to par. 
M7000-13, JTR, to Govt. transportation for dependent who subsequent 
to permanent change of station from Hawaii to Tex. traveled to Fla. to 
attend school and for health and welfare reasons, in absence of indication 
that travel was for purpose of establishing residence not of temporary 
DARN a Sania i ah ca ek a ae cea el 667 
Dislocation allowance 
Marital status disruption 
Where at time of member’s permanent change of station, divorce 
action against member’s wife was pending in the court, and child was 
in legal custody of wife under temporary court order, member is entitled 
to dislocation allowance pursuant to 37 U.S.C. 407, as “member without 
dependents” as defined by par. M9001-2, Voi. 1, Joint Travel Regs. 
(JTR), since he would not be entitled to travel expenses of his dependents 
for purpose of changing their place of residence under par. M7000-12, 
Vol. 1, JTR (now item 13), and he was not assigned Govt. quarters_._... 787 
Husband and wife both members of the uniformed services 
Fact that spouse of Army major who was transferred effective June 12, 
1972, from Palo Alto to Fort Sill is an Army nurse does not deprive 
major to entitlement for dependent travel allowance since par. M7000 of 
JTR which prohibits reimbursement for travel of dependent who is 
member of uniformed services on active duty on effective date of spouse’s 
station change, and for travel of dependents receiving any other type of 
travel allowance from Govt. in their own right, is not for application as 
major’s wife traveled from Palo Alto to Fort Sill during period that she 
was in an excess leave status between graduating from Stanford Univ. 
on June 11, 1972, and reporting to Fort Sam Houston on July 12, 1972, to 


564-361 O - 75 - 28 
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TRANSPORTATION—Continued 

Dependents—Continued 

Military personnel—Continued 

Husband and wife both members of the uniformed services—Con. 
attend Army Nurse Officer Basic Course, period during which she was 
not entitled in her own right to basic pay and allowances prescribed by 
OU rn te OY ne ee rn a es ee dace aen== 
Release from active duty 
Payment basis 

Entitlement to expenses incurred for travel of Navy member’s wife 
who accompanied him via commercial air from his overseas station in 
Hawaii, where his orders made no provision for her travel and author- 
ized him to proceed to Brooklyn, N.Y. Naval Station for separation to 
his home of record, Niagara Falls, N. Y., depends on whether her presence 
overseas was command sponsored. If so, reimbursement may be made 
for cost of Govt. air from Hickam AFB to Travis AFB, the initially 
contemplated debarkation point, and for mileage from Hawaii residence 
to Hickam AFB, and from Travis AFB to home of record. If not com- 
mand sponsored, there is no entitlement to overseas transportation at 
Govt. expense and transportation within continental U.S. is limited in 
view of par. M7003-3b(3), JTR, to monetary allowance for distance 
between New York, N.Y., aerial. port of debarkation, and Niagara 


Overseas employees 
Advance travel of dependents 
Divorce, etc., prior to employee’s eligibility 

While principles in 52 Comp. Gen. 246, wherein the Comptroller 
General had no objection to proposed amendment to Foreign Service 
Travel Regs. permitting Govt. payment of return travel of employee’s 
dependents, who traveled at Govt. expense to overseas posts of duty, 
although they were no longer dependents as of date employee was eli- 
gible for return travel because of divorce or annulment, would apply to 
dependents of all overseas employees, Vol. 2 of Joint Travel Regs. may 
not be amended to provide for such travel for former spouse since statu- 
tory regulations in the Federal Travel Regs. do not provide for such 


Household effects 

Damage, loss, etc. (See PROPERTY, Private, Damage, loss, etc.) 

Delivery 

Attempted first delivery 

Supplemental billing for alleged attempted first delivery of employee’s 
household effects, where alleged advance notice of consignee’s inability 
to accept delivery as originally scheduled is not rebutted by record that 
does not suggest telephonic cancellation of original delivery date was 
inadequate or not in compliance with any tariff provision relating to 
formal requisites of notice, may not be certified for payment. Further- 
more, hold-up delivery message left with employee of transfer and storage 
concern presenting supplemental billing is imputed to concern, and also 
no Govt. agent was at fault; no notice of attempted delivery, as required 
by bill of lading, was left at designated place of delivery; no inquiry was 
made as to when redelivery should be made, and no request was made 
for further instructions____________- anh bts Seis wipak heen Bern ls hehe aed 
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TRANSPORTATION—Continued 
Household effects—Continued 
Limitation on definition of term 
Definition of term “household goods” contained in par. M8000-2 of 
JTR, promulgated under authority in 37 U.S.C. 406(b), may not be 
revised to enlarge term to include boat components, such as outboard 
motors, seat cushions, life jackets, and other boat gear, as acceptable 
items for shipment as household goods. Notwithstanding lack of pre- 
ciseness of term “household goods,” term in its ordinary and usual usage 
is generally understood as referring to furniture and furnishings or equip- 
ment—articles of permanent nature—used in and about place of residence 
for comfort and accommodation of members of family, and term is not 
viewed as encompassing such items as boats, airplanes, and house- 
tHe oe a Sa cha s ne a wee wre a ve Se ee ee ee 
Military personnel 
Trailer allowances. (See TRAILER ALLOWANCES, Military per- 
sonnel) 
Military personnel 
Release from active duty 
Rights 
Members of uniformed services who, on termination of active service 
otherwise qualify for travel and transportation to home of record or place 
of entry on active duty under 37 U.S.C. 404(a) and 406(a), are to be 
afforded such entitlements regardless of denial of travel and transporta- 
tion to home of selection under 37 U.S.C. 404(c) and 406(g), in absence 
of statutory requirement that denial of travel and transportation to 
home of record or place of entry on active duty be made in such 
CIRCUMINGRHONO SS os Sank a Re ere Sh aa nn ee le oa 
Rates 
Classification 
Packing requirements 
Disallowance of claims presented by motor carrier for improper 
packing charges under Rule 687 of National Motor Freight Classifica- 
tion relating to shipments known to be classified materials transported 
under control of Armed Forces Courier Service is sustained where only 
evidence relating to manner of packing is inference drawn from fact 
that GBL contained no description of packing and where motor carrier 
is estopped from asserting that shipments were improperly packed 
because it had knowledge of the security packing-------------------- 
Exclusive use of vehicle 
Constructive weight basis 
Constructive weight of vehicles used is proper basis for charges under 
carrier’s tender when vehicles are fully loaded, even though special 
service is not ordered. 53 Comp. Gen. 603, modified in part.__-------- 
Released value quotations 
Acceptance 
Lower rates in carrier’s sec. 22 rate tender covering office equipment 
apply, and valuation charges provided in governing tender are not 
assessable where shipments moved on commercial bills of lading marked 
for conversion to Govt. bills of lading (GBL), since shipments are 
deemed released to value not exceeding 60 cents per pound per article 
under terms of governing tender and Condition 5 of GBL selects lower 
rates in absence of tender requirement for declaration of value-_------- 
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TRANSPORTATION—Continued 

Rates—Continued 

Section 22 quotations 

Effective date for bid evaluation purposes 

For purpose of using carriers’ “section 22” tenders in evaluation of 
bids under solicitation for field desks, there is no provision in ASPR for 
evaluating carriers’ responsibility or likelihood that preferential ‘“sec- 
tion 22” tenders offered to Govt. by carriers will still exist on date of 
shipment. However, since “section 22”’ tenders are continuing unilateral 
offers which may be withdrawn by carrier in accordance with terms of 
particular tender, even though there is no assurance of continued exist- 
ence of tender, contracting agency need not determine in evaluating 
bids that these rates will exist on date of shipment, so long as they are 
in effect or are to become effective prior to date of expected shipment 
and are on file or published as provided in ASPR 19-301.1(a) 

Exclusive vehicle use shipments 

Where carrier’s section 22 tender for special vehicle services requires 
service to be ordered by shipper and that shipping documents be marked 
to so indicate and the administrative office advises the services were 
not ordered, carrier is not entitled to special charges notwithstanding 
shipping documents were properly marked. Modified by 53 Comp. 


When a shipper orders special service provided in carrier’s section 22 
tender, issued pursuant to 49 U.S.C. 22 and 317(b), which covers 
electronic equipment and instruments, and annotations on shipping 
document are in compliance with provisions of tender and are not 
disputed by administrative report, constructive weight of space of 
each vehicle ordered or used is proper basis for computing carrier’s 
charges. Furthermore, under tender should each vehicle be loaded to 
the full visible capacity of vehicle, even if shipper failed to annotate 
Govt. Bill of Lading or did not intend to request special service, carrier 
would be entitled to charges based on constructive weight 

‘Freight, all kinds’’ 

Deduction by Govt. of full value of goods damaged in transit, and 
subsequent denial of claim for amount deducted by GAO, is sustained 
where contract of carriage is complete and unequivocal on its face as 
to the contracted rate, and where contracted rate was the only one 
available to the Government 

Tender applicable 
Shipments due to military activities closing 

Carrier’s section 22 tender covering office furniture, files and equip- 
ment is not applicable on shipments of BOQ furnishings and equip- 
ment, general commodities and household goods in connection with 
closing of Floyd Bennett Air Field, but rather for application is tender 
that covers household goods since shipments of establishment moving 
from one location to another meets the ICC definition of household 


Utilization 
Contention that preferential “section 22’ rates tendered by carriers 
regulated by ICC to Govt. cannot be used in computing transportation 
costs for evaluation of f.o.b. origin bids to furnish field desks, since clause 
in ASPR 7-103.25 was not included in IFB, is not valid because wording 
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TRANSPORTATION—Continued 
Rates—Continued 
Section 22 quotations—Continued 
Utilization—Continued 

of clause appears verbatim in invitation. Moreover, ASPR 19-217.1(a), 
which protestant views as requiring inclusion of clause, only requires 
inclusion if contractor may be required by Govt. to ship desks under 
prepaid commercial bills of lading 
Remains 

Death of employee other than on temporary duty 

Cost of transporting remains of deceased Forest Service employee 
from Juneau, Alaska, where employee had completed agreed tour of 
duty, to Missoula, Mont., may not be reimbursed to decedent’s widow 
in absence of specific authority for Govt. to assume expense. Since 
deceased employee had completed tour of duty 5 U.S.C. 5742(b)(1), 
authorizing Govt. to defray expense of preparing and transporting 
remains of civilian employees who die while in travel status, has no 
application, and furthermore, authority in secs. 1 or 7 of Administrative 
Expenses Act of 1946, which prescribes travel and transportation ex- 
penses in connection with transfer to and from duty station outside 
continental limits of U.S., and sec. 1.11d of OMB Cir. No. A-56, which 
provides for return travel and transportation of employees serving 
under agreements has application only to living individuals 
Vessels 

Foreign 

American vessel availability 
Automobiles, household effects, etc. 

Since there is no highway system in Goose Bay area, Canada, over 
which member could drive his automobile to new U.S. duty station 
without using long distance ferries—Goose AFB to Lewisporte, New- 
foundland, overland to Port-aux-Basques, then by ferry to Sydney, 
Nova Scotia—pars. M4159-3 and M7003-3c of JTR, pursuant to 37 
U.S.C. 404 and 406, may be changed to treat long distance ferry trans- 
portation as transoceanic travel, thus necessitating amending distance 
tables used in computing mileage between AFB and bases on island 
portion of Newfoundland and continental U.S. duty stations to eliminate 
mileage over ferry routes. Furthermore, under 10 U.S.C. 2634(a), 
Canadian Pacific Railroad ferries may be used in absence of availability 
of American vessels, and if member must arrange for vehicle transporta- 
tion, travel orders should authorize arrangement and his reimbursement 
voucher attest to nonavailability of U.S.-registered vessels_----------- 


TRAVEL ALLOWANCE 

Military personnel 

Husband and wife both members of the uniformed services 

Fact that spouse of Army major who was transferred effective June 12, 
1972, from Palo Alto to Fort Sill is an Army nurse does not deprive 
major to entitlement for dependent travel allowance since par. M7000 
of JTR which prohibits reimbursement for travel of dependent who is 
member of uniformed services on active duty on effective date of spouse’s 
station change, and for travel of dependents receiving any other type of 
travel allowance from Govt. in their own right, is not for application as 
major’s wife traveled from Palo Alto to Fort Sill during period that she 
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TRAVEL ALLOWANCE—Continued 

Military personnel—Continued 

Husband and wife both members of the uniformed service—Continued 
was in an excess leave status between graduating from Stanford Univ. on 
June 11, 1972, and reporting to Fort Sam Houston on July 12, 1972, to 
attend Army Nurse Officer Basic Course, period during which she was 
not entitled in her own right to basic pay and allowances prescribed 
Byict Ue, seen nouINedneYy boc od) clea eS eae 

Reserve Officers’ Training Corps 

Per diem allowance 

Paragraph M6005 of JTR may not be revised to authorize per diem 
allowances for members of, and applicants for, Senior Reserve Officers’ 
Training Corps to same extent as prescribed for cadets and midshipmen 
appointed under 10 U.S.C. 2107, in absence of specific statutory authority 
for such allowance in 10 U.S.C. 2109 for members not appointed under 
Oe re es ne Re ae eee hee 

Members of, and applicants for, Senior Reserve Officers’ Training 
Corps may not be authorized per diem under par. M6001 of JTR by 
virtue of enlisted status in Reserve component, since requirement that 
such members enlist in Reserve component is for purpose of securing 
involuntary active military service as enlisted member if student fails 
to complete course of instruction or refuses to accept appointment as 
commissioned officer with its obligated service and these members do 
not attend drills or perform duty other than that prescribed in 10 U.S.C. 
2109, which specifically provides travel allowances incident thereto 

Subsistence 

Per diem. (See SUBSISTENCE, Per diem, Military personnel) 


TRAVEL EXPENSES 

Actual expenses 

Reimbursement basis 

Criteria 

Administrative determination that criteria established by sec. 7 of 
Standardized Government Travel Regs. and par. C8151-8154 of Joint 
Travel Regs. providing for payment of actual expenses prescribed by 
5 U.S.C. 5702 had not been satisfied and, therefore, employees on tempo- 
rary duty in support of disaster recovery operations in areas damaged 
by Hurricane Agnes in 1972 were not entitled to reimbursement on basis 
of actual expenses is a determination that may not be set aside in 
absence of evidence it was not made in accordance with governing law 
and regulations, or that it was arbitrary or capricious. Authorization for 
payment of actual expenses does not create entitlement to expenses since 
approval was outside scope of official’s authority and those dealing with 
Govt. personnel are deemed to have notice of limitations on authority _ - 

WOC employees 

Although Pub. L. 87-23 provides that members of Indian Arts and 
Crafts Board are entitled to per diem in lieu of subsistence they may 
be paid travel expense on an actual expense basis when circumstances 
warrant such payment since they are also authorized same travel 
allowances as those for other employees serving the Federal Govt. 

without pay and those employees may be paid on an actual expense 
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TRAVEL EXPENSES—Continued Page 

Circuitous routes 

Personal convenience 

Leave 

Employee authorized to return from a temporary duty (TDY) 
assignment via circuitous route for purpose of taking annual leave who 
while on leave is notified to return to TDY point for additional duty 
before returning to official station is entitled to reimbursement for 
travel expenses and per diem relating to circuitous return travel com- 
pleted prior to notification of additional duty, but travel expenses 
should be reduced by excess costs that would have been incurred inci- 
dent to proposed circuitous return. Furthermore, other costs such as 
mileage and parking fees related to the indirect travel for leave purposes 
are for disallowance 
First duty station 

Training duty prior to reporting 

Notwithstanding newly appointed Internal Revenue Service em- 
ployee was prevented from establishing residence at his designated 
official station because of temporary training assignment, employee’s 
entitlement incident to travel to and from his temporary duty station 
is limited to travel from official station to temporary station and return 
under general rule an employee must bear expenses of travel to first 
permanent duty station unless appointed to manpower shortage position 
which entitles an employee to reimbursement under 5 U.S.C. 5723, and 
Internal Revenue Service employee was not appointed to manpower 
Simemen anmenCme 2 i Ju OL Se ee Fe ee cee case peg een 313 
Military personnel 

Candidates for military academies 

Rejected for admission 

Candidate for admission to U.S. Air Force Academy who had in 
Jan. 1973, medically qualified for pilot training but when he reported 
to academy in July was not admitted because he was found medically 
disqualified for condition that had existed from birth but which had been 
overlooked during initial physical examination may be reimbursed cost 
of traveling from home to academy and return, even though par. 
M5000-1 of JTR prescribes reimbursement of travel expenses only to 
those persons accepted by military academies, since candidate’s rejection 
was due to no fault on his part and, therefore, he should be granted 
reimbursement under par. M5050-2, JTR, on basis Govt. owes him 
same consideration that is extended to rejected applicants for enlist- 


o 
or 
ao 


ment in Regular services or Reserve components______-_------------ 236 
Dependents 
Transportation. (See TRANSPORTATION, Dependents, Military 
personnel) 


Release from active duty 
Expenses, generally 

Military officer transferred under permanent change of station orders 
from overseas to Fort Benjamin Harrison for separation who moved 
dependents to new duty station where they resided in rented off-base 
housing until his discharge is not entitled to travel expenses and dis- 
location allowance for dependents since the Fort at no time was officer’s 
permanent duty station, notwithstanding his transfer was deemed perma- 
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TRAVEL EXPENSES—Continued 


Military personnel—Continued 
Release from active duty—Continued 
Expenses, generally—Continued 


nent change of station and he was reassigned to serve as executive officer, 
and member on temporary duty while at the Fort is entitled only to per 
diem for 90 days he was at the Fort. Whether duty assignment is 
permanent or temporary is determined by considering orders, and charac- 
ter, purpose, and duration of assignment, and officer’s orders evidencing 
detachment from overseas duty for separation, permanent change of 
station orders and interim assignment as executive officer did not change 
character of separation transier.i=. 5. —= 2552-2. 4el loeodleg cle 
Normal v. approved debarkation point 
Navy member who incident to his separation reported to Hickman 
AFB, Honolulu, Hawaii, and is authorized, at his request, to travel to 
Brooklyn, N.Y. Naval Station, located near his home of record, Niagara 
Falls, N.Y., for separation in lieu of Treasure Island, and who used 
commercial air although directed to travel by Govt. aircraft, if available, 
is considered to have terminated his overseas travel at Travis AFB, 
debarkation point for Treasure Island, and to be entitled to mileage 
allowance pursuant to M4157(1)(c) and M4150-1, JTR, for distance 
between Travis AFB and Treasure Island and then to his home of record, 
but not to reimbursement for his overseas travel since he was directed to 
use Govt. transportation, which was available at time he traveled 
Rights 
Members of uniformed services who, on termination of active service 
otherwise qualify for travel and transportation to home of record or 
place of entry on active duty under 37 U.S.C. 404(a) and 406(a), are to 
be afforded such entitlements regardless of denial of travel and transpor- 
tation to home of selection under 37 U.S.C. 404(c) and 406(g), in absence 
of statutory requirement that denial of travel and transportation to 
home of record or place of entry on active duty be made in such circum- 
SURNOOGs ge8 cee cecisi a Goeeed i bubdeadowbsadé aohieudchsiMeue 
Official business 
Compliance with court orders 
A part-time, Schedule A, employee of U.S. Dept. of Commerce em- 
ployed as Field Supervisor on WAE basis who, involved in automobile 
accident while operating privately owned vehicle on official business, was 
charged with failure to obey stop sign and given summons to appear in 
court is entitled to payment for her time and mileage expenses from her 
home in Camden, N.J., to New Castle, Del., and return, incident to 
court appearances since Federal Govt. under ‘‘Federal Tort Claims Act’’ 
is party potentially liable for damages sustained by defendent due to 
negligent operation of motor vehicle by employee within scope of her 
employment and, consequently, apperance of employee at judicial 
proceeding to which she was summoned may be regarded as performance 
of official duty within meaning of 5 U.S.C. 6322(b) (2) 
Presidential appointees 
National Credit Union Board 
National Credit Union Board Presidential appointee whose appoint- 
ment is subject to Senate confirmation may not be reimbursed expenses 
incurred to travel to Washington to appear before Senate Banking 
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TRAVEL EXPENSES—Continued 
Official business—Continued 
Presidential appointees—Continued 
National Credit Union Board—Continued 


Committee in connection with his confirmation unless Administrator of 
National Credit Union Admin. determines appointee performed official 
business such as conferences with officials of Administration that were of 
substantial benefit to Administration and Administrator approves travel 
performed hy: wominee. 202) o2 032. 5 2a, 2 ee 424 
Overseas employees 

Home leave 

Time at or near residence 
Substantial amount requirement 

Civilian employee on home leave as provided by 5 U.S.C. 5728, who 
spent 16 out of total of 61 days leave in U.S., his country of actual 
residence, has met requirement in par. C4152-2d of Joint Travel Regs. 
and par. 2-1.5h(2)(c) of Federal Travel Regs. that substantial amount 
of home leave be spent in U.S. since it is apparent employee did not 
intend that his visit to U.S. be a mere stopover and, therefore, employee 
is entitled to reimbursement in connection with his Renewal Agreement 
Teaveleniions:| eee ol bees. 23 lees ee ee eh eS 468 
Reemployment after separation 

Liability for expenses 

Phrase ‘‘in the same manner’ contained in 5 U.S.C. 5724a(c), which 
authorizes payment of travel, transportation, and relocation expenses to 
former employee separated by reduction in force or transfer of function 
and reemployed within 1 year, as though employee had been transferred 
in interest of Govt. without break in service to reemployment location 
from separation location, when construed in conjunction with 5 U.S.C. 
5724(e), which provides similar expenses for employees transferred from 
one agency to another because of reduction in force or transfer of function, 
permits payment of costs in whole or in part by gaining or losing agency, 
as agreed upon by agency heads. Therefore, whether relocation benefits 
are prescribed under sec. 5724a(c) or sec. 5724(e), they may be paid by 
gaining or losing: agency within l-year period. 51 Comp. Gen. 14, 52 zd. 
345, and B—172594, June 8, 1972, overruled___________--------------- 99 
Temporary duty 

Additional duty 

Return to duty from leave point 

Employee authorized to return from a temporary duty (TDY) 
assignment via circuitous route for purpose of taking annual leave 
who while on leave is notified to return to TDY point for additional 
duty before returning to official station is entitled to reimbursement 
for travel expenses and per diem relating to circuitous return travel 
completed prior to notification of additional duty, but travel expenses 
should be reduced by excess costs that would have been incurred incident 
to proposed circuitous return. Furthermore, other costs such as mileage 
and parking fees related to the indirect travel for leave purposes are for 
CUBRIWONOS oot na aues uwaean Caneel eee 556 
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TRAVEL EXPENSES—Continued 
Temporary duty—Continued 
New employee prior to reporting to first duty station 
Notwithstanding newly appointed Internal Revenue Service employee 
was prevented from establishing residence at his designated official 
station because of temporary training assignment, employee’s entitlement 
incident to travel to and from his temporary duty station is limited to 
travel from official station to temporary station and return under general 
rule an employee must bear expenses of travel to first permanent duty 
station unless appointed to manpower shortage position which entitles 
an employee to reimbursement under 5 U.S.C. 5723, and Internal 
Revenue Service employee was not appointed to manpower shortage 
POROR nic nice mnceraensenens <tasuInaL suuoste Leu Isoe tS. 
Transfers 
Separation and reappointment 
Liability for expenses 
Phrase “in the same manner” contained in 5 U.S.C. 5724a(c), which 
authorizes payment of travel, transportation, and relocation expenses 
to former employee separated by reduction in force or transfer of function 
and reemployed within 1 year, as though employee had been transferred 
in interest of Govt. without break in service to reemployment location 
from separation location, when construed in conjunction with 5 U.S.C. 
5724(e), which provides similar expenses for employees transferred from 
one agency to another because of reduction in force or transfer of func- 
tion, permits payment of costs in whole or in part by gaining or losing 
agency, as agreed upon by agency heads. Therefore, whether relocation 
benefits are prescribed under sec. 5724a(c) or sec. 5724(e), they may be 
paid by gaining or losing agency within 1-year period. 51 Comp. Gen. 14, 
52 id. 345, and B-172594, June 8, 1972, overruled 
WOC employees 
Reimbursement basis for expenses 
Local duty 
Cadet in ROTC at University of Detroit who under invitational 
orders performed recruiting duties at two Detroit high schools—matter 
of 2 hours and 3 hours duty on separate days—and returned each time 
to University is not entitled to per diem allowance, having used Govt. 
transportation and not having incurred any additional subsistence 
expenses. ROTC cadets have no military status nor are they Govt. 
employees, and unless utilized as consultants or experts, they are con- 
sidered persons serving without pay and such person under 5 U.S.C. 
5703(c) may be allowed transportation expenses and per diem only 
while en route and at his place of service or employment away from 
home or regular place of business. However, since cadet at University 
of Detroit incurred no additional subsistence expenses incident to 
. recruiting duties he is not considered to have been in travel status within 
meaning of 5 U.S.C. 5703(c) 
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TRAVEL EXPENSES—Continued Page 
WOC employees—Continued 
Use of section 5, Administrative Expenses Act of 1946, authority 
Although Pub. L. 87-23 provides that members of Indian Arts and 
Crafts Board are entitled to per diem in lieu of subsistence they may 
be paid travel expenses on an actual expense basis when circumstances 
warrant such payment since they are also authorized same travel 
allowances as those for other employees serving the Federal Govt. 
without pay and those employees may be paid on an actual expense 
CMOS OM FASC S OVS SEE SE Fe dS BO oe oo ene 893 


TRUST FUNDS (See FUNDS, Trust) 


UNEMPLOYMENT 
Compensation 
Disaster victims 
Diaster unemployment assistance v. unemployment compensation 
Department of Labor’s interpretation of section 240 of Disaster 
Relief Act of 1970 to effect that it authorizes benefits to eligible disaster 
victims covered under State regular unemployment compensation 
program for period in addition to State program cannot be supported, 
since the paramount purpose of the section was to provide the equivalent 
of State unemployment compensation benefits to victims who were 
not eligible for State unemployment compensation_-__...-.._.--_----- 875 


UNIFORMS 

Military personnel 

Officers 

Uniform allowance 
Requirements 

Plaintiff in Reale v. United States, Ct. Cl. No. 334-65, July 16, 1969, 
who has accepted payment pursuant to court’s judgment and record 
correction, is not entitled to additional amount for uniform allowance 
since he was not required to wear uniform (37 U.S.C. 417(c)). Also, 
under 28 U.S.C. 2517(b) and 2519 payment of judgment is full discharge 
to U.S. and further claim is barred, and under 10 U.S.C. 1552(c) ac- 
ceptance of settlement pursuant to record correction “fully satisfies the 
CUAIRAP CIMA > tet ee 2 ia de nee = Sa cee ae 813 


UNITED NATIONS CHILDREN’S FUND 
Appropriations. (See APPROPRIATIONS, United Nations Children’s 
Fund (UNICEF)) 


VEHICLES 
Transportation. (See TRANSPORTATION, Automobiles) 


VESSELS 
Transportation. (See TRANSPORTATION, Vessels) 
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VETERANS 
Compensation payments 
Retired pay 
Dependency and indemnity compensation 
Where surviving spouse is eligible to receive survivor annuity under 
10 U.S.C. 1448(d), such language contained therein which relates to 
eligibility of spouse to receive DIC payments from Veterans Admin., 
when considered in conjunction with other portions of subsec. (d), 
must be construed only as prohibiting payment of SBP annuity where 
amount of VA benefits under 38 U.S.C. 411(a) exceeds maximum 
annuity otherwise payable under 10 U.S.C. 1448(d) 
Education 
Overpayments 
Educational assistance allowances to veterans 
Amount equal to educational assistance allowances paid to staff 
sergeant at rate prescribed for veterans while attending school from 
July 6, 1970, to Dec. 8, 1970, -which was withheld from payment due 
him as result of correction of his military records to show he was not 
discharged on Sept. 8, 1969, but that he continued on active duty until 
Dec. 8, 1970, at which time he was honorably discharged, may not be 
reimbursed to member as amount withheld represents educational 
assistance allowances paid at rate prescribed in 38 U.S.C. 1682(a) (1) 
only for veterans discharged from military service, and sergeant’s 
records having been corrected to show him on active duty for period 
of school attendance, entitlement is limited to the lesser educational 
assistance allowance rate provided by 37 U.S.C. 1682 for servicemen 
on active duty 
Rehabilitation 
Noninstitutional setting 
Air-conditioning of private home 
Veterans Admin. funds appropriated for medical care of eligible 
veterans may be used to install central air-conditioning in home of 
disabled veteran who suffers body temperature impairment as there is 
no satisfactory alternative to treat him in noninstitutional setting, and 
installation of central air-conditioning—necessary for effective and eco- 
nomical treatment—is reasonably related to and essential to carry out 
purpose of appropriation to medically rehabilitate veteran in nonhospital 
setting to obviate need for hospital admission. Furthermore, general rule 
that appropriated funds may not be used for permanent improvements 
of private property in absence of specific legislative authority is not for 
application since improvement is for benefit of veteran and not U.S_-__- 
VICE-PRESIDENT 
Protection after resignation 
Since protective services provided by the Secret Service for former 
Vice President Agnew at request of President are being furnished 
without authority of law they should be discontinued. 18 U.S.C. 3056(a), 
the statute that authorizes Secret Service protection, does not provide 
for protection of a former Vice President, and the President does not 
have “inherent executive power” to order Secret Service protection for 
former Vice President as President’s power must stem either from act of 
Congress or from the Constitution itself 
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VOLUNTARY SERVICES Page 
Meals, etc. 
Appropriation availability 
Cost of providing food to Federal Protective Services officers of 
GSA who were kept in readiness pursuant to 40 U.S.C. 318 in connec- 
tion with unauthorized occupation of Bureau of Indian Affairs building 
is reimbursable on basis of emergency situation which involved danger 
to human life and destruction of Federal property, notwithstanding that 
expenditure is not ‘‘necessary expense” within meaning of Independent 
Agencies Appropriation Act of 1973; that 31 U.S.C. 665 precludes one 
from becoming voluntary creditor of U.S.; and general rule that in 
absence of authorizing legislation cost of meals furnished to Govt. 
employees may not be paid with appropriated funds. However, pay- 
ment of such expenses in future similar cases will depend on circum- 
staniomin: neh cnet. uo 252. 58 ot a eR eee 71 
VOUCHERS AND INVOICES 
Accompanying decision request. (See GENERAL ACCOUNTING OFFICE, 
Decisions, Advance, Voucher accompaniment) 
WAIVERS 
Gold flow 
Negotiated procurement 
Gold flow waivers, properly obtained through Army channels, are 
not subject to question at this time, as request for waiver is within 
discretion of procuring agency and even though reasonable men may 
differ as to soundness of rationale behind request, GAO will not substitute 
its own judgment when no error has been committed in obtaining 
WO i ee ESL Re eB a Se Soe et Vee 800 


WITNESSES 

Fees. (See FEES, Witnesses) 
Government employees 

Status 

Employees who were requested by U.S. Attorney to give testimony 
before Federal grand jury and in trial of criminal cases while suspended 
from their positions, were not placed in pay or duty status by reason of 
request even though testimony before grand jury was in regard to their 
official duties. Although employees are not entitled to salary for period 
of time they spent testifying, they may be paid and retain any witness 
fees that would be payable to non-Govt. employees appearing as wit- 
TCR Cre A UTE POCORN nO ea eke 515 
Testimony perpetuation 

Appropriation chargeable 

Since 39 Comp. Gen. 133 holds that expense of perpetuating and 
authenticating testimony given at deposition is payable from same 
funds as fees for witnesses, whereas 50 zd. 128 holds that Criminal 
Justice Act of 1964, as amended, 13 U.S.C. 3006A, provides sole source 
of funds for eligible defendants to obtain expert services necessary for 
adequate defense, stenographic and notarial expenses incurred to 
perpetuate and authenticate testimony of expert witnesses for such 
defendants should henceforth be paid by Administrative Office of 
U.S. Courts from funds available to it, and not by Dept. of Justice. 
Sy Comp. Gen. 159 modified: ..... 022 oa he ete ae ccs 638 
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WORDS AND PHRASES 
“Escalation’’ 

In light of RFP’s definition of escalation—inflation plus variables 
resulting from dissimilar company business policies—to be used in 
converting 1972 dollars to real year dollars (dollars expected to be 
»xpended in performance of program), inflation can be considered a 
persistent and appreciable rise in general level of prices for both labor 
and materials which should be uniform for all proposers_____..____-___- 
‘Household goods’’ 

Definition of term “household goods’ contained in par. M8000-2 
of JTR, promulgated under authority in 37 U.S.C. 406(b), may not be 
revised to enlarge term to include boat components, such as outboard 
motors, seat cushions, life jackets, and other boat gear, as acceptable 
items for shipment as household goods. Notwithstanding lack of pre- 
ciseness of term “household goods,” term in its ordinary and usual 
usage is generally understood as referring to furniture and furnishings 
or equipment—articles of permanent nature—used in and about place 
of residence for comfort and accommodation of members of family, 
and term is not viewed as encompassing such items as boats, airplanes, 
ted Tousntrallerss occ) is oun soe See chee sdeccavess. seas atid 
“‘Locality’’ 

Labor Dept.’s practice of issuing Service Contract Act wage deter- 
minations for keypunch services based on locality of Govt. installation 
being served rather than location where services are to be performed is 
a questionable implementation of act in view of fact the statutory 
language of act and its legislative history indicate “locality” refers to 
place where service employees are performing contract, and practice 
should be drawn to attention of Congress when clarifying language is 
sought concerning classification of keypunch operators and other 
clerieal-type employees under.act..............-.........----+----~- 
‘*‘Normalization’’ 

Under NASA procedures, proposed costs are normalized—establishing 
“should have bid’? common cost estimates—only when no logical reasons 
exist for cost differences between proposers or where insufficient cost 
data is furnished with proposals 
‘*Per diem”’ 

Reservists ordered to active duty training at permanent duty stations 
away from their homes or places from which ordered to active duty for 
periods of either less or more than 20 weeks who subsequently are re- 
quired to perform temporary duty assignments away from permanent 
stations in areas where their homes or places from which they are ordered 
to active duty are located, are entitled to per diem under applicable pro- 
visions of Part E, Ch. 4 of Joint Travel Regs. since members having 
departed their permanent duty stations are in travel status, and fact that 
additional expenses are not incurred at temporary duty location does 
not preclude payment of per diem, as “per diem” is commutation of 
expenses and is payable without regard to whether expenses it is designed 

to reimburse are actually incurred .{._ .. . ... . 2 oo os ees ccccccacc 
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WORDS AND PHRASES—Continued Page 
‘Service employees”’ 

Although practice of Labor Dept. in classifying as ‘‘service employees”’ 
keypunch operators and other clerical-type employees under Service 
Contract Act of 1965, 41 U.S.C. 351, et seqg., is questionable since statu- 
tory language of act and its legislative history as well as Dept. of Labor’s 
regulations indicate “service employee” was intended to mean “blue 
collar’ employee, practice is not specifically prohibited and, therefore, 
protest is denied. However, because of significant adverse impact on 
procurement procedures, department should present the matter to 
Congress and obtain clarifying legislation, and should submit statements 
of action. taken to appropriate congressional committees as required by 
Legislative Reorganization Act of 1970____-_- Rec aac itt tcligeactieee wee ec ae 370 
‘‘Tailored’’ facilities 

Contention that proposed new “‘tailored’’ facilities to perform contract 
would require 2.9 million less labor hours than needed by selected pro- 
poser performing in existing facilities is not supported. Agency’s accept- 
ance of comparable labor hours of both proposers was reasonable despite 
fact that labor hour estimates were based on subjective judgment__-___- 977 
‘*Technical transfusion”’ 

“Technical transfusion” in context of competitive negotiation normally 
connotes transfer of unique concept from one proposer to another with 
result that latter obtains unfair evaluation advantage based on the 
Other a ingentnty eo fe ee Oe ee ee rae 977 
‘*Territories and possessions’’ 

Although employee, who entered service in Canal Zone and was given 
transportation agreement based on his former status as dependent of 
employee with transportation agreement, was not entitled to accumulate 
45 days annual leave and home leave while stationed in the Zone, he 
was entitled to such benefits upon transfer to Mexico since the Zone 
is considered within the phrase ‘territories and possessions” of U.S. as 
used in 5 U.S.C. 6304(b)(1) covering the 45-day leave accumulation 
and employee entitled to such accumulation is entitled to home leave___. 966 
‘‘Transfusion’”’ | 

Where evaluation process has been concluded with selection of one 
offeror over another, term “transfusion” relates to receipt of an ad- 
vantageous, unique concept which might not have accrued to selected 
proposer but for its performance under interim contracts covering 
studies, planning and design preliminary to award of development 
phase of Overdll program: 2 26s Se. Bo epee ona ae 977 
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